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71-268' 
UNITED    STATES    OF    7VMERICA 


■^    -J  /i^o 


State  of  Illinois  ) 
Appellate  Court  ) 
Second  District    ) 


ss: 


At  a  session  of  the  Appellate  Court,  begun  and  held  at 

Elgin,  on  the  6th  day  of  December,  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and  seventy-one,  within  and  for  the 
Second  District  of  Illinois: 

Present  —   Honorable  GLENN  K.  SEIDENFELD,  Presiding  Justice 
Honorable  iMEL  ABRAHAMSON,  Justice 
Honorable  WILLIAM  L.  GUILD,  Justice 
HOWARD  K.  KELLETT,  Clerk 
JOSEPH  C.  DORING,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to  wit:   On 
August  16,  1972    the  Opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  viz: 


BOUflD «v» 


NO.  71-268 


Ab3-uQr;> 


IN  THE 


A>^  ».*  ,V»<-  1  'r0^\     *'  •"^ 


APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


HOWARD  K.  KaiETT.  Clerk 
Anijc!lat3  Court,  2d  District 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plain tiff -Appellee , 

\     ' 

EDWARD  J.  MC  CORMICK, 

Defendant -Appellant. 


Appeal  from  the  Circuit 
Court  of  Kane  County 


MR.  JUSTICE  ABRAHAMSON  DELIVERED  THE  OPINION  OF  THE  COURT. 

On  February  5,  1968,  the  defendant,  Edward  J,  McCormick,  was 
indicted  by  a  grand  jury  of  Kane  County  for  the  offense  of  Attempt 
(Burglary)  in  violation  of  Section  8-4  of  the  Illinois  Criminal  Code 

(111.  Rev.  Stat.  1967,  ch.  38, sec .  8-4). 

I 

The  matter  proceeded  to  trial  on  May  7,  1968  and  after  a 

jury  had  been  selected  and  the  evidence  begun,  McCormick  withdrew 
his  previous  plea  and  pleaded  guilty.   The  court,  having  admonished 
^the  defendant  of  the  possible  consequences,  accepted  the  plea  and 
continued  the  cause  for  a  hearing  on  his  application  for  probation. 
Dn  June  20,  1968,  the  court  denied  probation  and  sentenced  McCormick 
:o  a  term  of  2  to  5  years  in  the  penitentiary  to  be  served  concurrently 
with  a  sentence  imposed  for  a  conviction  in  Cook  County. 
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Commencing  on  September  6,  1968,  the  defendant  made  various 
unsuccessful  attempts  to  perfect  an  appeal  from  the  judgment  of 
conviction.   The  court  appointed  the  public  defender   to  assist  hira 
in  the  appeal  but  apparently  no  notice  of  appeal  was  filed.   On 
June  28,  1971,  the  court  appointed  the  Illinois  Defender  Project 
to  represent  McCormick  but  denied  their  motion  to  file  a  late  appeal 
on. July  3.    On  September  14,  we  allowed  the  motion  to  file  a  late 
appeal  and  ordered  the  cause  docketed. 

On  April  10,  1972,  the  Defender  Project  filed  a  motion 
to  withdraw  as  counsel  on  appeal  on  the  grounds  that  the  record 
was  free  from  error  and  the  passage  of  time  has  rendered  the 
issues  moot.   McCormick  received  a  copy  of  that  motion  and  on 
May  10  filed  his  "motion  to  dismiss"  the  motion  of  the  Defender. 

We  have  carefully  reviewed  the  entire  record  before  us. 
The  indictment  was  in  good  form  and  the  plea  of  guilty  accepted 
only  after  the  trial  court  determined  that  it  was  both  understand- 
ingly  and  voluntarily  made.   The  previous  record  of  the  defendant 
was  such  that  the  denial  of  his  application  for  probation  was 
neither  unlikely  or  improper. 

Under  these  circumstances,  the  motion  of  the  Defender 
is  well  taken  and  will  be  allowed  and  the  judgment  below  affirmed. 

LEAVE  TO  WITHDRAW  AS  COUNSEL  GRANTED  AND  JUDGMENT  AFFIRMED. 
SEIDENFELD,  P..  J.,  and  GUILD,  J.,  Concur. 
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71-315 

UNITED    STATES    OF    AI-IERICA 


^    J.Af92 


state  of  Illinois  )  «  ji-v^  mwm^ 

Appellate  Court    )   ss:  l\\'^^-^f^ 

Second  District    )  t%hJ>Jtl  i    , 


At  a  session  of  the  Appellate  Court,  begun  and  held  at 

Elgin,  on  the  6th  day  of  December,  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and  seventy-one,  within  and  for  the 
Second  District  of  Illinois: 

Present  —   Honorable  GLENN  K.  SEIDENFELD ,  Presiding  Justice 
Honorable  MEL  ABRAHA.MSON,  Justice 
Honorable  WILLIAM  L.  GUILD,  Justice 
HOWARD  K.  KELLETT,  Clerk 
JOSEPH  C.  DORING,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to  wit:   On 
August  23,  19  72   the  Opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 

following,  viz: 


PliUh.    ABST.    ONLY 


NO.  71-315 


\V.^-- 


.'vV 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


iVo'vV^'C 


PEOPLE  OF  TIIE  STATE  OF  ILLINOIS 
Plaintiff -Appellee 

V. 

DAVID  L.  WHITNEY 

Defendant -Appellant 


Appeal  from  the  16th 
Judicial  Circuit 

Hon.  John  S.  Petersen 
Judge  presiding 


MR.  JUSTICE  GUILD  delivered  the  opinion  of  the  court: 

The  defendant  pleaded  guilty  on  Jlay  7,  1970  to  a  charge  of 
burglary  and  on  May  22,  1970  was  admitted  to  probation  fo-r-    a 
period  of  tliroo  yonrs.   Tho  order  of  probation  provided  the 
normal  statutory  requirements  but  also  provided  that  "tho 
defendant  David  L.  Whitney  refrain  from  the  use  of  alcoholic 
beverages  and  further  refrain  from  entering  upon  the  premises 
in  which  alcoholic  beverages  are  sold  for  the  entire  period  of 
probation."  A  petition  was  filed  for  the  revocation  of  probation 
alleging  in  part  that  the  "...  defendant.  .  .  continued  to 
indulge  in  the  use  of  intoxicants."  A  hearing  was  held  on 
August  26,  1971,  at  which  time  several  witnesses  testified  that 
the  defendant  had  been  seen  drinking  beer  and  had  been  intox- 
icated.  The  trial  court  revoked  the  defendant's  probation  and 
sentenced  him  to  2-5  years  in  the  State  penitentiary. 

The  revocation  of  probation  is  a  determination  within  the 
sound  discretion  of  the  trial  judge.   In  view  of  the  evidence 
presented  the  court  did  not  abuse  its  discretion  in  revoking 
probation.  ( People  v.  Dotson,  111  Ill.App.2d  306,  250  N.E.2d 
174  (1969) .)  In  this  case  the  evidence  clearly  showed  that 
the  defendant  violated  the  conditions  of  his  probation  by 
consuming  alcoholic  beverages,  primarily  beer,  on  several 
occasions. 
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The  defendant  is  single,  twenty-six  years  of  age,  and 
has  had  nine  years  of  schooling.   It  is  obvious,  at  least 
upon  one  occasion,  he  was  intoxicated  and  belligerent  to  the 
police  when  he  was  arrested.   It  is  further  apparent  that  the 
conditions  of  probation  pertaining  to  the  use  of  intoxicants 
did  not  impress  him. 

While  it  is  true  that  a  reviewing  court  should  "proceed 
with  caution  in  modifying  the  penalty  imposed  by  the  trial 
court"  under  the  circumstances  of  this  case,  in  considering 
the  nature  of  the  violation  of  probation,  this  court  is  of 
the  opinion  that  the  sentence  imposed  after  revocation  of 
probation,  is  excessive.   People  v.  Turner,  129  Ill.App.2d  24, 
262  N.E.2d  379  (1970). 

Under  the  provisions  of  Supreme  Court  rule  615  (b)  (3) 
the  sentence  is  accordingly  reduced  to  a  term  of  not  less 
than  one  year  nor  more  than  two  years.   As  modified  the  judgment 
is  affirmed, 

AFFIRMED  and  SENTENCE  MODIFIED. 

P.J.  Seidenfeld  and  J.  Abrahamson  Concur 


"^   i.a!  14  j 


'^""^  STATE    OF    ILLINOIS 

PEOPLE  VS.    McKIMLEY  IREADWAY  "        ^^^"^Sx 

ill  ...<ilB^T 

APPELLATE  GOUST  Tr-rup-,  n..^^ 

At  a  term  of  the  Appellate  Court,  begun  and  held  at 
Ottawa,  on  the  1st  Day  of  January  in  the  Year  of  our  Lord 
one  thousand  nine  hundred  and  seventy-two.  within  and 
for  the  Third  District  of  Illinois: 

Present—  +PC 

HONORABLE  ALLAN  L.  STOUDER,  Presiding  Justice 
HONORABLE  JAY  J.  ALLOY,  Justice 
HONORABLE  WALTER  DIXON,  Justice 
HONORABLE  ALBERT  SCOTT,  Justice 

JOHN  E.  HALL,  Clerk 

JAMES  A.  CALLAHAN,  Sheriff 


BE  IT  REMEMBERED,  that  aftenvards  on 
___________AUGUST    29,    1972 

~         " ^-^iG  Opijiion  of  the 

Court  was  filed  in  the  Clerk's  Office  of  said  Court,  in  the 
words  and  figures  following,  viz: 


Mo.    71-175 

In  The 
APPELLATE  COURT  OF  ILLINOIS 
Third  District 
A.    D.    1972. 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaint  iff -Appellee, 
vs. 

Mc  KIN  LEY  T  HEADWAY, 

Dcf  end  ant- Appellant . 


Appeal  from  the 
Circuit  Court  of 
LaSalle  County. 


Hone  rable 

John  S.    Massieon 

Presiding  Judge. 


PER  CURIAM 


Abstract 


A  motion  to  withdraw  has  been  filed  in  the  instant  case  by  Bruce  Stratton 
of  the  Illinois  Defender  Project  who  had  been  appointed  as  counsel  for  defendant 
on  appeal.     The  motion  and    the   record  in  this  cause  show  that  on  January  18, 
1971,    defendant  was  indicted  for  theft  by  deception  in  an  amount  over  $150.      On 
March  Z2,    1971,    defendant  entered  his   plea  of  guilty  in  the  LaSalle  County 
Circuit  Court  accompanied  by  appointed  counsel  and  such  plea  was  accepted 
and  defendant  was   sentenced  to  imprisonment  in  the  Illinois   Penitentiary 
System  for  a  period  of  not  less  than  two  nor  naore  than  six  years.      On  December  8, 
1971,    this  Court  appointed  Mr.    Bruce  Stratton  of  the  Illinois  Defender  Project 
as  counsel  for  defendant  on  appeal. 

The  motion  for  leave  to  withdraw  and  brief  in  support  thereof  is  presented 
pursuant  to  the  rulings  announced  in  the  case  of  ANDERS  v.  CALIFORNIA,  3S6 
U.    S.    738.      In  such  motion,    counsel  indicates  that  an  appeal  in  this   case  would 


be  w!,olly  frivolous  and  couhl  not   po.sibly  be.   successful.      ^V  e   h.vo,    iherc- 
forc,    exa.nincd  Ihe   record   completely  m  tbis   cause  for  the   purpose  of  deter- 
ininaliou   of  (he    issues   on  a|>iienl. 

'^'    ^""    ''■'^""    i'"l--<'-l.     Il„.     ,eeonl    in   Ihis    cans,,    dis.loses    I.  h  a  L    d..reMdanl 
entered  a   plea  of  guilty  to  the    charge  of  theft  by  deception  and  was   sentenced 
to  a  term  of  two  to  six  years    pursuant  to   plea   negotiations  and   recommendations 
No  issue   can  be   raised   to   challenge  either  the   indictment  or  the   sentence   in 
this  cause  as   indicated  by  the  appellate   counsel.      Sentence   in  this   cause  was 
imposed  as  a  result  of  negotiations  between  defense  counsel  and  the  State's 
Attorney  wkh  the  knowledge  of  the  defendant.      The   .ninin.um   sentence  of  two 
years    is  only  one  year  more  than  the  statutory  minimum.     The   sentence,    we 
feel,    is   reasonable   in  light  of  defendant's    substantial  criminal   record  which 
discloses  that  he  had  convictions   in  at  least  four  felonies.      The  maximum  of 
six  years  follows  a  three  to  one  ratio  which  had  been  recommended   in  the 
American  Bar  Association  Standards   relating  to        sentencing  procedures.       ' 

The  court  also  expressly  concurred   in  the  State's   recommendation. 

There  was   specific  compliance  with  Supreme  Court  Rule  402.      The  trial 
court  personally  questioned  defendant  on  his  understanding  of  the  charge  and 
xvas  asked  expressly    if  he  had   read  the   indictment  and  the  court  had  him  ex- 
plain his  understanding  of  the  nature  of  the  charges  against  him  in  the  indictment. 
The  defendant  clearly  expressed  the  nature  of  the  charge  of  grand  theft  and 
taking   money  from  Baker  Ford  in  Streator,    Illinois.      The   court  also   advised 
hin,  of  (he   n,inin,um  and  maximvun   sentences   which  might  be   imposed  and 
determined  that  he  clearly  understood  such  explanation.      He  was  also  advised 
of  all  of  his    righ(s    including  an  application  for  probation,    the   right  to   plead 
not  guilty  or  to   persi.st  in  that   plea  if  it    has   already  been  made  or  to   plead 
f^uilty.      He  was  also  advised  of  hi.   consti(  utional  right  to    remain  silent   and 


Z- 


also  tl-iai.  he  was   !i,iv'iiiy  up  liis    riylil    l;o  ;;   I  rial   I*'/  jury  and   Llint  h<:  v.'ii'ilri   h'- 
pre  -.'v.-rAcd  to  lie    inn(n:ont.   until   pi-o\-c'n  ;4  ui  ll  y^  a  lui   lli.iL  (ln'  SL.'U.o   ifu;;.l    prove 
liis   ;',uiU   licyond  a    I'casonal^le  clouh!_;and   Ihat   he   \voi\ld   h.avc   tht:;    riL'lil.  to  cro;;.-;- 
exaniiiii'  t:hc  State's  witnesses   and  offc-r  evidence  on  liis   own  bch.ilf.      The 
court  also   specifically  determined  that  the   plea  was  voluntary  and   that  there 
was  a   plea  bargaining  agreement  as   between  the  State's  Attorney  and  the 
defendant  through  his   counsel.      Tlie   court  also  determined  that   he   understood 
specifically  that  such  plea  bargain  was    acceptable  to  defendant  and  the   court  de- 
termined the  factual  basis  for  the   plea  of  guilty.      Defendant   indicated  that  he 
was  satisfied  with  tlie   plea  and  witli  the   proposed  sentence.      It  was  also   indi- 
cated by  tlic  court  that  the  trial  court  did   not   initiate  the    plea  bargaining   dis- 
cussion or  enter  into   it   in  any  way  but  tliat  he  intended  to  follow   the  agreement 
if  a  guilty  plea  was   entered.      Evidcnci;   iii  aggravation  and  mitigation  was  heai'd. 

Upon  a  complete  exaTnination  of  the    record,    therefore,    we   find  that  the 
judgment'  of  the   Circuit  Court   of  LaSalle  County  should  be  affirmed  and   that  tliere 
has   been  adequate   compliance  with  ANDERS  v.    CALIFORNIA,    supra.       The 
judgment  of  the   Circuit  Court  of  LaSalle  County  is,    therefore,    affirmed. 

We  have   previously  entered  an  order  in  this   cause  authorizing  withdrawal 
of  appointed  counsel  pursuant  to  the   motion  to  withdraw. 

Affi  rmed. 


lXr\ 


TO^PEAI.  FROM  THE  CIRCUIT  '^ 

COURT  OF  COOK  COUIITY . 

Hon.  Edward  E.  Plusdrak, 
Presiding. 


55G72 

PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff -Appellee, 

V. 

?iLLISOM  nOFFWuM  (Impleaded)  , 

Defendant- Appellant. 
MR.  JUSTICE  McN^J'L^RA  delivered  the  opinion  of  the  court: 

Defendant  was  charged  with  armed  robbery.   After  a  jur^'  trial, 
he  was  found  guilty  of  that  charge  and  sentenced  to  a  term  of  15  to 
30  years.   On  appeal,  defendant,  through  his  counsel,  contends  that 
he  was  not  proved  guilty  beyond  a  reasonable  doubt,  and  that  the 
court  erred  in  allowing  a  certain  gun  to  be  introduced  inco  evidence. 
Additionally,  we  will  consider  other  issues  raised  by  defendant  in  a 
pro  se  supplemental  petition. 

On  February  20,  1969,  at  about  12:30  p.m.,  two  men  entered  the 
Mount  Prospect  Jewelers  and  robbed  the  ovmer,  a  salesclerk  and  tv;o 
customers  of  approximately  $13,0  00  in  jewelry  and  cash.   The  tv;o  men 
first  inquired  about  watches,  then  drev;  guns  and  announced  that  it 
was  a  stick-up.   At  trial,  all  four  victims  identified  defendant  as 
one  of  the  two  robbers.   Defendant  was  described  as  the  shorter  of 
the  two  men  and  as  having  a  high-pitched  voice.   While  his  associate 
tied  and  gagged  the  victims,  defendant  gathered  up  the  jewelry  and 
money.   The  robbers  were  in  the  store  for  about  15  to  20  minutes, 
and  tlie  lighting  was  good, 

Loretta  Piepenbrink,  the  salesclerk,  testified  that  she  spoke 
with  defendant  for  about  five  minutes  before  he  drew  the  gun. 
Defendant  was  5 '5"  and  weighed  150  pounds.   He  wore  work  clothes, 
consisting  of  checkered  trousers,  a  long  jacket,  high-top  shoes 
and  a  baseball  cap. 

La Verne  Funk,  owner  of  the  store,  testified  that  defendant 
marched  the  salesclerk  to  the  rear  of  the  store  at  the  point  of  a 
gun.   Defendant  '/eighed  IGO  pounds,  was  between  5M"  and  3'6";  and 
wore  gray  checkered  pants,  a  brov/n  jac}:et  and  a  baseball  cap. 
Dcfond.-iiit's  associate  held  a  gun  to  Funk '  n  head,  and  People's 
Exhibit  No.  1  appeared  to  bo  that  gun. 

Jack  Lr.gq,  a  cur.tomor ,  testified  that  as  ne  entered  tlio  stor.'"*. 
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he  was  confronted  by  defendant  waving  a  gun.   Legg  stated  that 
defendant  was  5' 4"  or  5 '5"  and  v/eighed  150  pounds.   He  v;ore  checkered 
trousers,  a  tan  jacket  and  a  baseball  can,   Legg  also  testified  that 
People's  Exhibit  No.  1  looked  like  the  gun  used  by  defendant  during 
the  robbery. 

Helen  Bierbaum,  the  other  customer,  testified  that  she  was  also 
confronted  by  defendant  as  she  entered  the  store.   He  placed  a  gun 
against  her  back  and  marched  her  to  the  rear  of  the  store.   Defendant 
was  5 '5",  weighed  about  160  pounds,  was  wearing  black  and  white 
checkered  trousers  and  a  waist  length  jacket. 

Norbert  Gutowski,  a  bartender,  testified  that  on  the  afternoon 
in  question,  defendant,  along  with  Arnold  Vitek ,  entered  his  tavern 
and  placed  a  quantity  of  jewelry  on  the  bar.   On  the  following  day, 
Gutowski  accompanied  defendant  and  Vitek  in  an  attempt  to  sell  the 
jewelry.   Gutowski  sold  two  guns  belonging  to  Vitek. 

William  Hastings,  an  Indiana  police  captain,  testified  that  he 
held  a  second  job  as  a  salesman  at  Sam's  Loan  Company  in  Indiananolis . 
On  March  24,  1969,  Hastings  saw  defendant  sell  diamond  rings  to  the 
loan  company  proprietor.   Six  weeks  later,  defendant  sold  a  watch  at 
the  store.   On  October  4,  19  69,  when  defendant  entered  the  store  to 
sell  two  rifles,  Hastings  arrested  him  and  recovered  a  pawn  ticket 
containing  the  record  of  sale  of  a  .38  automatic  gun  to  the  loan 
company.   People's  Exhibit  No.  1  was  the  gun  recovered  at  the  loan 
company,  and  the  records  showed  that  the  gun  had  been  brought  to 
the  store  by  "A.  Hoffman." 

Defendant  testified  that  on  February  20,  1969,  he  was  employed 
by  Arnold  Vitek  as  a  laborer.   On  that  day,  there  was  no  work  because 
of  labor  trouble.   Defendant  went  home,  and  at  11:00  a.m.  ate  lunch 
at  the  Central  Avenue  Y.M.C.A.  in  Chicago.   At  12:30  p.m.  he  went  to 
a  store  on  Milwaukee  Avenue  to  buy  trousers  and  a  jacket,  and  was  at 
the  store  until  1:00  p.m.   He  did  not  rob  the  Mount  Prospect  Jewelers, 
and  was  never  in  that  store.   Defond.-\nt  did  sell  jewelry  for  Vitek, 
who  was  in  a  desperate  financial  condition.   Defendant  sold  some  of 
the  rings  at  work,  and  the  rest  at  Sam's  Loan  in  Indianapolis. 
Defendant  was  in  Gutowski 's  tavern  with  Vitek  and  thoy  had  some 
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jev^elry,  but  it  v/as  on  February  21,  not  on  February  20.   Defendant 
also  testified  that  he  was  5 '5"  and  weighed  170  pounds,  but  never 
wore  a  baseball  cap  or  clieckcred  trousers.   Defendant  obtained 
possession  of  the  .38  gun,  People's  Exhibit  No.  1,  in  a  trade  in 
Septer.iber,  1969  at  Brazil,  Indiana.   He  now  lived  in  Muncie,  Indiana. 

Prior  to  trial,  the  court  conducted  a  hearing  on  defendant's 
inotion  to  strike  the  identification  testimony  because  of  unfair  and 
suggestive  pre-trial  procedures.   At  that  hearing,  the  four  victims 
testified  that  about  five  or-  six  days  after  the  robbery,  they  v;ere 
asked  by  the  police  to  view  eight  to  fifteen  photographs  of  v/hite 
males.   Each  viev/ed  the  photographs  separately  and  independently 
from  the  others.   All  four  selected  defendant's  photograph.   Each 
testified  that  no  emphasis  was  placed  on  any  one  photo  nor  was  there 
any  suggestion  or  inducement  by  the  police  to  select  one  photo.   Mo 
lineup  was  conducted.   The  court  denied  the  motion  to  strike  the 
identification  testimony, 

V7e  reject  as  without  merit  defendant's  contention  that  he  v/as 
not  proved  guilty  beyond  a  reasonable  doubt.   Four  occurrence  witnesses 
with  ample  and  excellent  opportunity  to  observe  made  positive  in-court 
identifications  of  defendant  as  one  of  the  perpetrators  of  the  armed 
robbery.   The  testimony  of  the  State's  v;itnesses  was  clear,  consistent, 
positive  and  convincing,  and  it  was  sufficient  to  prove  defendant 
guilty  beyond  a  reasonable  doubt.   It  is  also  clear  that  the  pre- 
arrest  photographic  procedures  employed  by  the  police  were  proper, 
and  that  the  identifications  were  not  improperly  induced  by  suggestive 
procedures. 

Defendant  also  maintains  that  the  trial  court  committed  reversible 
error  in  allov/ing  a  .38  gun  to  be  introduced  in  evidence.   He  argues 
that  the  v/eapon  was  not  properly  connected  to  him  or  to  the  crime. 

Where  evidence  indicates  that  an  accused  possessed  a  weapon  at 
the  time  of  the  crime,  a  similar  weapon  found  in  his  possession  at 
the  time  of  his  arrest  may  be  introduced  against  him,  even  though 
not  identified  as  the  weapon  actually  used  in  committing  the  crime. 
People  V.  Gambino,  12  111,  2d  29,  I'lS  N.E.2d  ^2 .      IVhere  a  proper 
connection  is  established  and  it  is  shown  that  the  accused  possessed 
a  weapon  which  could  have  been  used  in  the  commission  of  the  offense. 
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it  may  be  admitted  in  evidence.   People  v.  nilcka,  7  111.  2d  4  54, 
131  N.E.2d  79. 

In  the  case  at  bar,  one  of  the  victims  testified  that  the  gun 
in  question  looked  like  that  used  by  defendant  in  the  robbery. 
Officer  Hastings  testified  that  the  pawn  ticl:et  he  recovered  revealed 
the  sale  of  the  gun  in  question  to  the  loan  company.   The  company 
records  showed  that  "A.  Hoffman"  pawned  the  revolver,  and  the  weapon 
itself  was  recovered  at  the  loan  company  by  the  officer.   The  evidence 
thus  established  that  defendant  used  a  gun  similar  to  the  one  in 
question  during  the  commission  of  the  robbery,  and  that,  subsequent 
to  the  crime,  he  had  possession  of  the  gun  introduced  into  evidence. 
The  court  did  not  err  in  admitting  the  gun  into  evidence. 

Defendant  has  raised  additional  issues  in  a  supplemental  pro  se 
brief.   He  first  urges  that  the  court  erred  in  permitting  hearsay 
testimony  concerning  out-of-court  photographic  identifications.   At 
trial,  the  victims  testified  that  they  selected  defendant's  photo 
from  a  number  as  being  one  of  the  robbers.   Defendant  did  not  object 
to  the  admission  of  the  testimony,  and  therefore  waived  all  errors 
in  its  admissibility.   See  People  v.  French,  33  111. 2d  146,  210  M.E. 
2d  540.   Moreover,  under  the  instant  facts  and  circumstances,  even 
if  the  testimony  was  hearsay,  its  introduction  was  harmless  error 
and  v^ould  not  v/arrant  reversal. 

Defendant  also  maintains  that  the  court  committed  reversible 
error  in  the  giving  of  two  of  the  State's  instructions.   He  first 
contends  that  giving  the  instruction  which  defined  circumstantial 
evidence  (I .P. I. -Criminal  3.02)  was  improper  because  none  of  the 
evidence  offered  at  trial  was  circumstantial. 

The  instruction  on  circumstantial  evidence  was  properly  given. 
It  clearly  reflected  evidence  introduced  during  trial.   People  v. 
Guido,  321  111.  397,  152  N.E.  149.   The  v/eapon  and  pawn  ticket  are 
two  examples  of  such  evidence.   V7e  reject  as  without  merit  defendant's 
further  argument  that  it  was  improper  to  give  the  instruction 
admonishing  the  jury  that  their  verdict  must  be  unanimous  ( I.P.I. - 
Criminal  26.01) . 

Defendant  also  argues  that  the  trial  court  erred  by  not 
conducting  a  full  comoctoncy  hearing.   Some  months  prior  to  trial. 
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defendant,  through  his  counsel,  recfuested  and  received  an  examination 
as  to  his  mental  condition  by  the  Behavior  Clinic  of  the  Circuit 
Court  of  Cook  County.   The  examination  revealed  that  defendant  knew 
the  nature  of  the  charge  and  was  able  to  cooperate  with  his  counsel. 
No  subsequent  request  was  made  for  a  competency  hearing. 

Only  where  a  bona  fide  doubt  arises  as  to  the  aJ^ility  or 
competency  of  the  accused  to  stand  trial,  is  there  a  duty  imposed 
on  the  trial  court  to  impanel  a  jury  in  order  to  determine  the 
accused's  competency.   People  v.  ■■lilligan,  28  111, 2d  203,  190  M.E.2d 
753,   In  the  instant  case,  the  court  had  before  it  a  favorable  report 
by  a  psychiatrist  concerning  the  ability  of  defendant  to  stand  trial. 
rioreover,  the  record  clearly  reveals  that  defendant  fully  understood 
the  nature  of  the  charge,  and  participated  fully  in  the  trial.   No 
error  was  committed  in  not  conducting  a  competency  hearing. 

Defendant  next  contends  that  his  representation  at  trial  by 
court  appointed  counsel  v;as  so  incompetent  and  inadequate  as  to 
deprive  him  of  due  process.   It  is  well  settled  that  the  incompetency 
of  counsel  necessary  to  constitute  denial  of  an  accused's  right  to 
counsel  must  be  conduct  of  such  defective  character  as  to  make  the 
defense  a  farce.   People  v.  Dean,  31  111. 2d  214,  201  N.E.2d  405. 

In  urging  the  incompetency  of  his  counsel,  defendant  points 
primarily  to  counsel's  failure  to  request  a  competency  hearing.   As 
we  have  noted,  the  failure  to  request  a  competency  hearing  was  not 
incorrect.   If  any  of  defense  counsel's  decisions  were  incorrect, 
they  could  be  characterized  only  as  errors  in  judgment.   Such  errors 
in  judgment  do  not  constitute  incompetency.   People  v.  V7ashington, 
41  111. 2d  16,  241  N.E.2d  425.   Indeed,  an  examination  of  the  record 
discloses  that  in  the  face  of  overwhelming  State's  evidence,  counsel 
conducted  an  able  and  vigorous  defense. 

Defendant  finally  argues  that  the  sentence  of  15  to  30  years 
was  excessive.   At  the  hearing  in  aggravation  and  mitigation,  it 
was  brought  out  .that  defendant  had  seven  previous  criminal  convictions, 
including  convictions  for  robbery  and  assault  to  kill.   In  view  of 
the  gravity  of  the  instant  offense  and  defendant's  prior  criminal 
record,  we  do  not  believe  that  the  sentence  imposed  './as  excessive. 
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Accordingly,  the  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
McGLOON,  P.J.,  and  DEI'IPSEY ,  J.,  concur. 
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V. 

CITY  OF  DLS  PLAINES,  a  body 
politic  and  corporate, 

Defendant-Appellant . 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
COOK  COUNTY. 


IIONORADLE 
EDWARD  J.  EGAN, 
PRESIDING. 


MR.  JUSTICE  DRUCKER  delivered  the  opinion  of  the  court: 


This  is  an  appeal  of  a  declaratory  judgment  declaring 
defendant's  R-2  Single-Family  zoning  of  tlie  subject  property 
unconstitutional  and  permitting  plaintiffs  to  build  structures 
permitted  under  Multi-Family  zoning. 

On  appeal  defendant  contends  that  (1)  plaintiffs  failed  to 
overcome  the  presumption  of  the  validity  of  the  single-family 
classification;  (2)  the  court  exceeded  its  jurisdiction  in 
suggesting  and  then  allowing  plaintiffs  to  bring  in  a  plan  for 
apartments  which  was  never  presented  to  the  City;  and  (3)  plain- 
tiffs failed  to  exhaust  their  administrative  remedies. 

Plaintiffs  acquired  the  subject  property  by  gift  and  inheri- 
tance.  It  has  belonged  to  their  family  for  about  a  century. 
The  subject  property  consists  of  six  parcels  of  vacant  land 
adjoining  and  surrounding  the  intersection  of  Rand  and  Wolf  Roads 
in  the  City  of  Des  Plaines.   Parcel  F  (.64  of  an  acre  on  the 
southwest  corner)  is  the  subject  of  a  $90,000  option  contract 
with  the  American  Oil  Company  for  a  service  station.   There  is 
no  other  commitment  to  sell  or  develop  any  of  the  subject  property. 

Parcel  A  consists  of  6.74  acres  at  the  northeast  corner; 
Parcel  B  consists  of  7.57  acres  at  the  northwest  corner;  Parcel  C 
consists  of  1.33  acres  along  Wolf  Road  contiguous  to  the  northerly 
line  of  Parcel  B;  Parcel  D  consists  of  5.47  acres  and  is  located 
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235  feet  west  of  the  southwest  corner;  Parcel  E  consists  of  .69 
of  an  acre  along  Wolf  Road,  150  feet  south  of  Rand;  and  Parcel  F 
consists  of  .64  of  an  acre  and  forms  the  southwest  corner. 

In  1966  plaintiffs  applied  to  the  City  for  rezoning  of  the 
subject  property  as  follows:   C-1  Neighborhood  Shopping  District 
as  to  Parcel  A;  C-2  Commercial  District  as  to  Parcels  B  and  F;  and 
R-4  Multiple-Family  Residence  District  as  to  Parcels  C,  D  and  E. 
The  Zoning  Board  recommended  rezoning  of  Parcels  A,  B,  E  and  F  as 
requested,  but  recommended  denial  as  to  Parcels  C  and  D.   The 
Mayor  and  City  Council  of  the  City  of  Des  Plaines  denied  the 
rezoning  requests  as  to  all  parcels.   This  suit  follov;ed. 

Rand  and  Wolf  Roads  do  not  meet  at  a  90°  angle  but  rather 
meet  in  an  "X"  configuration  with  the  northwest  and  southeast 
corners  being  form,ed  by  the  acute  angles  and  the  northeast  and 
southwest  being  formed  by  obtuse  angles.   VJith  the  exception  of 
a  triangular  parcel  of  land  on  the  southeast  corner  bounded  by 
Rand  and  Wolf  Roads  with  a  gasoline  station  and  apartment  building 
on  it  and  several  parcels  of  vacant  land  also  owned  by  plaintiffs, 
the  subject  property  is  surrounded  by  single-family  residences. 
The  entire  area  for  at  least  several  blocks  in  any  direction 
(excluding  the  exceptions  mentioned  above)  is  zoned  single  family. 
Cumberland  and  Chippewa  Junior  High  School  are  three  blocks  to  the 
south  of  the  subject  property.   Roughly  a  quarter  of  a  mile  south- 
east on  Rand  Road  and  north  of  Rand  Road  there  is  an  area  zoned 
M-2  Manufacturing  which  is  contiguous  to  railroad  tracks  which  run 
north  and  south  in  that  area.   To  the  west  of  this  M-2  area  is  an 
R-4  Multiple  zone  with  apartment  buildings  which  acts  as  a  buffer 
between  the  M-2  area  to  the  east  and  R-2  to  the  west.   On  the 
south  side  of  Rand  Road  across  the  street  from  the  M-2  is  a  C-2 
Commercial  area  which  is  also  contiguous  to  the  railroad  tracks. 
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One-quarter  to  one-half  mile  southwest  of  the  subject  property 
arc  two  C-2  areas  with  a  small  C-1  in  between,  all  of  which  arc 
contiguous  to  the  Northwest  Highway  and  the  Chicago  and  Northwestern 
Railroad  tracks. 

About  a  quarter  mile  to  the  northwest  of  the  subject  property 
at  Rand  and  Central  is  a  C-3  area. 

Finally,  about  a  quarter  mile  north-northwest  of  the  subject 
property  at  Wolf  and  Central  Roads  is  a  C-2  area  with  an  R-4  area 
buffering  the  contiguous  R-2  area.   Across  the  street  from  the  C-2 
use  is  a  dry  cleaner  on  the  southeast  corner  surrounded  on  the 
south  and  east  by  20  acres  of  vacant  land. 

At  trial  on  plaintiffs'  proposed  comn'.ercial  uses  for  Parcels  A, 
B  and  F  and  for  multi-family  uses  for  Parcels  C,  D  and  E  the 
plaintiffs  offered  the  following  testimony. 

Irving  Moehling,  one  of  the  plaintiffs: 

He  was  part  owner  of  the  subject  property.   If  the  zoning  were 
changed  Parcel  A  would  be  used  for  an  office  building;  Parcel  B 
for  a  neighborhood  shopping  center  and  automotive  service  center; 
Parcels  C,  D  and  E  for  multi-family  apartments;  and  Parcel  F  for 
a  gasoline  service  station.   Except  for  a  written  option  contract 
for  Parcel  F  the  subject  property  is  not  subject  to  any  contracts. 
He  was  a  member  of  the  Des  Plaines  Plan  Commission  from  1959  to  1966 
and  was  familiar  with  the  1958  Comprehensive  Plan  under  which  the 
subject  property  v/as  zoned  R-2.   The  City  had  rezoned  property  to 
commercial  that  backed  up  on  single-family  residences,  noting 
Mount  Prospect  and  Rand  Roads,  the  four  corners  of  Wolf  and  Central, 
Northwest  Highway  and  Cambridge  and  the  northwest,  southeast  and 
southwest  corners  of  Lee  and  Oakton. 

He  has  numerous  offers  for  the  property  zoned  multiple  resi- 
dential or  commercial.   Robert  Blum.e ,  current  chairman  of  the  Plan 
Commission,  offered  to  buy  a  parcel  adjacent  to  the  subject  property 
for  single- family  homes. 
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When  asked  what  attempts  he  had  made  to  sell  the  subject 
property  for  single-family  use,  Moehling  replied,  "We  made  no 
attempt  to  develop  this  for  single-family  purposes.   Or  to  sell 
it,  for  that  matter." 

John  H.  Geiger,  an  architect  and  engineer: 

He  was  a  member  of  the  Des  Plaines  Plan  Commission  from  1956 
to  1964.   By  comparing  the  1958  Comprehensive  Plan  and  the  zoning 
map  of  the  City  as  of  December  31,  1968,  he  found  several  places 
where  properties  fronting  on  heavily  travelled  roads  and  adjacent 
to  single-family  homes  were  rezoned  coirjr.ercial  even  though  originally 
single  family  under  the  Comprehensive  Plan  of  1958. 

Taking  into  account  the  nature  and  quality  of  single-family 
homes  in  the  area,  the  economic  demands  in  the  area  and  the 
problems  of  creating  a  high  quality  single-family  residence  site 
on  a  heavily  travelled  street,  it  is  his  opinion  that  the  proposed 
use  of  the  land  would  probably  give  the  best  economic  return  and 
be  compatible  with  similar  developments  that  now  exist  along  Rand 
Road.   To  the  best  of  his  knowledge  the  proposed  use  would  have 
no  detrimental  effect  on  the  surrounding  existing  uses. 

He  believes  that  property  fronting  on  heavily  travelled  roads 
would  be  a  very  poor  use  of  land  for  the  quality  of  single-family 
homes  being  built  in  Des  Plaines.   There  are  areas  in  Des  Plaines   ■ 
where  there  are  single-family  houses  which  either  face  onto  or  back 
up  to  heavily  travelled  streets  including  River  Road,  Wolf  Road, 
Golf  Road,  Algonquin  Road  and  Oakton  Street.   As  chairman  of  the 
Plan  Commission  he  had  approved  subdivisions  adjoining  busy  highways 
including  the  Des  Plaines  Terrace  Sabdivision  which  lies  on  the 
north  side  of  Rand  Road  just  east  of  Parcel  A. 

Robert  Blume,  home  builder  and  chairman  of  the  Des  Plaines 
Plan  Commission: 

He  was  still  interested  in  buying  the  land  adjoining  the 
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subject  property  to  build  single-family  homes  in  the  $50,000 
range.   He  was  interested  in  buying  as  much  single-family 
residential  property  in  that  area  (subject  property)  as  he  could. 
He  was  also  interested  in  purchasing  the  land  for  multiple.   He 
did  not  feel  that  the  proposed  use  would  have  a  detrimental  effect 
on  the  surrounding  property  and  in  fact  he  would  not  hesitate  to 
develop  the  surrounding  property  for  single  family. 

The  homes  located  west  and  north  of  Parcels  D,  E  and  F, 
although  built  around  World  Vvar  II,  are  "better  than  average,  *  *  * 
extremely  well  maintained.   They  are  in  a  developirent  v;ith  many, 
many  fine  shade  trees,  and  the  materials  and  quality  v;orkmanship, 
and  so  forth,  in  the  various  homes  is  especially  good."   He  said 
further  that  he  would  be  interested  in  purchasing  ten  acres  for 
single-family  development  but  that  he  might  not  build,  develop  and 
sell  houses  at  a  profit  adjacent  to  a  major  highway.   He  has  a 
subdivision  on  River  Road  in  which  the  side  yards  of  three  houses 
out  of  68  face  River  Road.   He  found  it  difficult  to  sell  these 
homes . 

William  F.  Lawrence; 

He  was  a  city  planner  and  zoning  consultant  hired  by  plaintiffs 
to  prepare  the  proposed  plan.   His  plan  would  have  no  detrimental 
effect  on  the  surrounding  area.   He  had  separated  commercial  and 
residential  traffic.   Based  on  his  experience  aa  a  planning  and 
zoning  consultant  the  proposed  plan  would  be  the  highest  and  best 
use  of  "the  subject  property.   In  reaching  his  conclusion  he  con- 
sidered the  trend  of  development  at  major  intersections.   Parcel  F, 
the  proposed  service  station,  lies  across  the  street  from  an  existing 
gasoline  station,  the  existing  R-4  multiple-family  use  lies  across 
the  street  from  a  similar  proposed  use  which  would  face  Rand  Road 
and  back  up  to  single- family  uses.   He  was  never  asked  by  the 
plaintiffs  to  lay  out  a  single-family  subdivision.   It  would 


-  5 


55520 


be  possible  to  lay  out  the  subdivision  so  that  virtually  none 
of  the  single-family  lots  would  face  onto  Rand  or  Wolf  Roads. 
He  has  designed  such  subdivisions,   "There  will  be  no  more  cars 
generated  by  the  development  [proposed  use]  than  if  the  whole  thing 
was  developed  for  single  family  homes."   In  his  opinion  from  a 
planning  and  zoning  standpoint  the  development  of  the  subject 
property  for  single-family  use  would  not  be  desirable  because  it 
is  an  excellent  site  for  a  higher  density  use  and  will  provide 
services  and  conveniences  to  the  neighborliood. 

Ralph  H.  Martin: 

He  is  plaintiffs'  real  estate  broker,  is  a  real  estate 
appraiser  and  former  alderman  from  the  ward  in  which  the  subject 
property  is  located.   The  Rand  Road  traffic  count  in  the  area  of 
the  subject  property  is  about  20,000  in  each  direction  as  of  1966 
and  the  count  on  Wolf  Road  as  of  1966  is  7500-9000  in  each  direction. 
In  his  opinion  the  highest  and  best  use  for  the  subject  property 
is  for  a  combination  of  commercial  and  multiple-family  uses  and 
that  the  proposed  plan  was  the  highest  and  best  use.   His  opinion 
as  to  the  fair  cash  miarket  value  of  the  subject  property  as 
currently  zoned  is  $330,000  and  if  rezoned  according  to  the  pro- 
posed plan,  the  property  would  be  v;orth  $1,200,000. 

It  is  his  opinion  that  the  property  is  not  suitable  as 
presently  zoned  for  several  reasons:   The  surrounding  homes  are 
in  the  $40,000  to  $50,000  range  and  homes  cannot  be  sold  in  this 
price  range  which  back  up  against  Rand  and  Wolf  Roads  and  "the 
configuration  of  the  land  has  sharp  angles  at  intersections, 
particularly  the  northwest  corner."   A  subdivider  backed  homes  up 
to  Rand  Road  southeast  of  the  subject  property  seven  or  eight  years 
ago  and  that  "isn't  even  good  looking."   It  is  his  opinion  that 
the  proposed  use  would  be  readily  marketable  and  that  it  would  not 
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have  a  detrimental  effect  on  existing  uses.   His  company  did 
not  list  the  property  for  single  family  because  the  above- 
mentioned  subdivision  "looked  terrible."   His  company,  Kunkel, 
will  get  a  fee  based  on  a  percentage  of  the  sale  price  of  the 
property.   The  Cumberland  area,  adjoining  the  subject  property 
on  the  south,  "is  considered  one  of  the  better  residential 
areas  in  the  City  of  Des  Plaines."   The  Marathon  station  and 
Burger  King  at  Central  and  Rand  Roads  were  developed  and  are 
still  located  in  the  county,  outside  the  City  of  Des  Plaines. 

His  firm  did  not  advertise  for  single  family;  he  determined 
the  value  as  zoned  from  conversations  with  builders.   He  has  never 
advertised  the  subject  property  for  anything  except  commercial 
and/or  apartment  uses.   In  his  opinion  you  could  not  build  $40,000 
to  $50,000  homes  into  the  intersection  of  Rand  and  Wolf  Roads. 

John  J.  Kasper; 

He  was  a  director  of  real  estate  for  Dominick's  Finer  Foods. 
He  had  contacted  Irving  Moehling  for  the  purpose  of  exploring 
the  possibility  of  the  installation  of  a  Dominick's  Food  Store 
under  a  lease  of  30,000  to  40,000  square  feet  in  a  shopping  center 
shown  on  Parcel  B  of  the  site  plan. 

Frank  Gregory  Opelka: 

He  is  a  real  estate  appraiser  for  the  plaintiffs.   The  highest 
and  best  use  of  the  subject  property  is  the  proposed  use.   In 
his  opinion  the  fair  market  value  of  the  subject  property,  if 
rezoned,  is  $1,045,000  and  as  presently  zoned  is  worth  $350,000. 

When  asked  if  he  thought  this  was  a  suitable  location  for 
single-family  homes  he  replied,  "[Y]es,  you  could  build  homes  in 
this  area  in  Des  Plaines  and  sell  them."   Single  family  would  not 
be  the  highest  and  best  use.   He  based  his  opinion  on  the  traffic 
nuisance  of  the  intersection  of  Rand  and  Wolf  Roads.   Ho  is  also 
of  the  opinion  that  the  proposed  use  would  not  have  an  adverse 
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effect  on  the  surrounding  property  since  the  proposed  plan 
allows  for  sufficient  buffering  between  single-family  and 
higher  uses.   He  feels  there  is  a  demand  for  this  type  of 
usage.   He  described  the  Cumberland  area  as  being  "very 
desirable . " 

The  defendant  presented  the  following  evidence. 

Daniel  J.  Ferrono,  a  planning  and  zoning  consultant: 

He  prepared  a  plan  for  a  single-family  subdivision 
(Defendant's  Exhibit  6)  on  the  subject  property  and  adjoining 
property  owned  by  plaintiffs.   Including  only  the  subject  property 
he  estimates  there  would  be  57  lots.   This  subdivision  complies 
with  the  extension  of  all  existing  streets  and  all  the  lots 
would  face  inward  from  Rand  and  Wolf  Roads,  except  seven  lots 
on  Wolf  Road.   These  lots  would  front  on  Wolf  Road  as  a  norm.al 
continuation  of  the  existing  development  of  single-family  houses 
facing  Wolf  Road  south  of  Princeton.   In  his  opinion  the  highest 
and  best  use  of  the  subject  property  is  for  single-family  dwellings. 
The  proposed  use  would  have  an  adverse  effect  on  the  adjoining 
single-family  property.   The  existing  gas  station  docs  not  have  a 
deleterious  effect  because  "it  is  a  non-conforming  use,  now,  and 
also,  the  fact  that  there  is  such  a  wide  road  at  that  point, 
almost  83  feet,  perhaps  extended  to  100  in  the  future,  isolates 
the  existing  station  from  the  rest  of  the  development  of  the 
subject  property  to  single-family."   Further  non-single  family 
use  would  compound  the  error  of  the  existing  gas  station  and 
apartments. 

About  35  single-family  homes  were  built  along  Rand  Road  from 
1958  to  1966.  He  stated  that  Parcels  E  and  F  could  be  devoted  to 
apartment  buildings. 

Paul  Leason,  a  real  estate  appraiser: 

On  the  east  borderline  of  Parcel  A  is  a  subdivision  of 
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single-family  residences  known  as  the  Des  Plaines  Terrace, 
which  appear  to  have  been  built  between  1960  and  19G5,  contain- 
ing homes  worth  $30,000  to  $40,000.   To  the  north  of  Parcels  B 
and  C  are  single-family  residences  in  v/hat  is  known  as  the  Sunset 
Ridge  subdivision,  which  appear  to  have  been  built  around  19  55, 
containing  homes  in  the  $30,000  to  $40,000  price  range.   VJest 
of  Parcel  D  are  single-family  residences  built  in  1945  and 
after  World  V\ar  II  in  the  $35,000  to  $40,000  price  range. 

To  the  south  of  Parcel  D  is  vacant  land  (owned  by  the  plain- 
tiffs but  not  part  of  this  lawsuit)  and  then  going  south  and  v;est 
is  the  Cum.bcrland  subdivision  with  well-kept  homes  built  in  the 
late  1920's  and  1930's  in  the  $40,000  to  $50,000  price  range. 

The  highest  and  best  use  of  the  subject  property  is  that 
the  frontages  on  Rand  Road  of  Parcels  A,  B,  D  and  F  and  the 
frontages  on  VJolf  Road  of  Parcels  A,  B,  F  and  E  ought  to  be 
improved  v/ith  apartments.   B  and  D  should  be  developed  with  apart- 
ments only  along  the  frontage  and  the  balance  of  the  parcels 
should  be  used  for  single  family.   F  and  E  should  be  combined  into 
one  site  for  an  apartment  building.   There  are  adequate  shopping 
and  gasoline  service  facilities  already  available  in  the  area. 
In  his  opinion  plaintiffs'  proposed  plan  would  have  an  adverse 
effect  on  the  surrounding  j^roperty.   The  apartments  he  proposed 
should  be  in  keeping  with  the  R-4  existing  apartm.ont  building.   lie 
does  not  think  the  apartments  in  the  proposed  plan  would  sufficiently 
"buffer"  the  proposed  commercial  uses. 

Dr.  Gerald  Meyer: 

He  represents  a  home  owners  group  in  the  area  of  the  subject 
property  and  believes  as  a  home  owner  that  the  proposed  plan  would 
have  a  depreciating  effect  on  the  property  values  of  the  single-family 
homes. 
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Richard  D.  Hamill: 

He  is  a  real  estate  broker  and  in  1966  was  a  member  of 
the  advisory  board  for  the  Sisters  of  Mercy,  particularly 
St.  Patrick's  Academy,  an  all-girl  Catholic  high  school.   In 
the  summer  of  1966  Parcels  D,  E  and  F  and  the  vacant  land 
adjoining  on  the  south  were  offered  to  him  for  the  Sisters  of 
Mercy  for  a  new  school  site  by  the  William  Kunkel  Company. 
Mr.  Kehrer  of  Kunkel  offered  the  property  for  $450,000. 

Leo  G.  Wilke,  a  traffic  engineer: 

He  gave  a  detailed  description  of  the  intersection  of  Rand 
and  Wolf  Roads,  including  curbs,  street  widths  and  signals. 
Plaintiffs'  proposed  plan  has  nine  driveways  on  Rand  Road  and 
eight  on  Wolf  Road.   In  addition  the  proposed  plan  shows  four 
openings  in  the  median  on  Rand  Road  and  eight  on  Wolf  Road. 
There  would  be  185  conflict  points  created  by  the  proposed  plan. 
None  of  the  changes  in  the  median  would  be  allowed  under  the 
official  published  policy  of  the  Division  of  State  Highways  and 
the  intersection  of  Wolf  and  Rand  Roads  is  not  programmed  for 
any  improvement  either  by  the  State  of  Illinois  or  Cook  County. 
Eighty-seven  single-family  homes  would  result  in  957  vehicle 
trips  per  day  as  compared  to  5990  vehicle  trips  per  day  under  the 
proposed  plan. 

Rand  Road  is  classified  as  a  primary  highway  by  the  State  of 
Illinois  and  Wolf  Road  is  a  federal  aid  secondary  route  under 
state  maintenance.   A  developer  would  have  to  get  state  or  county 
approval  to  make  any  changes  in  the  roadway. 

There  are  single-family  homes  fronting  on  Wolf  Road  from 
Princeton  south  to  Crolf  Road.   There  are  normal  driveways  from 
these  single-family  houses  out  onto  Wolf  Road.   If  the  subject 
property  Were  to  be  developed  for  single-family  purposes,  it  would 
be  possible  under  the  ordinances  of  the  City  of  Des  Plaines  to  have 
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ingress  and  egress  from  single-family  homes  onto  Rand  Road  and 
Wolf  Road,  but  it  would  be  necessary  to  sacrifice  one  lot  in 
each  tier.   There  would  be  less  traffic  conflict  and  turbulence 
with  the  defendant's  single-family  plan. 

The  court  then  ruled  that  the  proposed  plan  was  not  suffi- 
ciently specific  and  therefore  it  would  not  grant  any  commercial 
use  except  across  the  street  from  the  existing  gasoline  station. 
The  court  further  he^d  that  "just  because  there  are  other  inter- 
sections which  have  coinmercial  uses  does  not  render  that  such  an 
opening  up  that  would  require  commercial  uses  in  this  area. " 

The  court  further  stated,  "The  evidence  before  me,  even  by 
the  witness  for  the  plaintiffs,  I  think,  Mr.  Elume  said  that  he 
would  take  all  of  the  single  family  property  that  he  could  get  in 
that  area.   There  is  no  question  but  that  thig  property,  the  trend 
of  the  development  has  been  single  family  *  *  *,   It  has  not  been 
shown  to  me  that  single  family  is  incapable  of  development  in  that 
area." 

The  court  further  held  that  it  would  grant  relief  for  a 
gasoline  station  or  automotive  use  on  Parcel  P  and  a  multiple 
use  on  E  or  E  and  F  in  accordance  with  Leason's  testimony.   The 
court  would  deny  relief  on  A,  B,  C  and  D  unless  the  plaintiffs 
presented  a  specific  multiple-family  plan. 

The  court  then  al^ov^red  the  plaintiffs  to  amend  their 
complaint  and  reopen  the  evidence. 

John  D.  Cordwell,  an  architect  and  city  planner,  presented 
plaintiffs'  plan  for  three  five-story  apartment  buildings,  one 
contain^ing  100  units  and  two  containing  50  units  each;  two 
four-story  buildings  containing  68  units  each;  ten  townhouses; 
and  one  three-story  apartment  building  containing  24  units  for 
a  total  of  370  units  (hereafter  referred  to  as  the  "370  plan"), 
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Cordwell  stated  that  if  this  dGvelopment  complied  with  the 
"planned  development  amendment"  to  the  Dcs  Plaines  zoning 
ordinances,  then  up  to  390  apartments  v/ould  be  allowed  under  an 
R-4  zoning.   He  did  not  know  if  the  plaintiffs  had  complied  with 
the  ordinance  amendment.   He  then  stated  there  would  be  limited 
ingress  and  egress  points  to  Wolf  and  Rand  Roads. 

He  testified  that  he  was  never  instructed  by  the  plaintiffs 
to  take  a  look  at  the  property  in  its  present  state  and  come  up 
with  his  own  independent  judgment  as  to  what  the  highest  and  best 
use  of  the  land  would  be  but  v/as  merely  directed  to  prepare  a 
multiple-family  plan  for  the  subject  property.   His  plan  was 
informally  presented  to  the  City  Council  and  was  informally 
rejected. 

Ralph  Martin's  testimony  was  similar  to  his  original  testimony 
except  that  under  the  370  plan  the  property  would  be  worth  $925,000, 

Irving  Moehling  testified  that  there  was  never  any  hearing 
before  the  Zoning  Board  or  the  Planning  Commission  pursuant  to 
any  application  by  plaintiffs  for  this  plan. 

Daniel  J.  Ferrone  testified  for  the  defendant  that  the 
proposed  density  of  the  370  plan  is  entirely  out  of  keeping  with 
the  general  development  of  the  area.   He  felt  the  five-story 
buildings  (about  45  feet  tall)  would  be  incompatible  with  the 
heights  already  established  on  the  surrounding  property  (average 
about  20  feet) . 

Leo  G.  VJilkie  testified  that  the  driveway  entrances  were 
dangerous  because  they  are  too  close  together.   The  370  plan  will 
in  his  opinion  deteriorate  the  safety  of  the  intersection  of  Rand 
and  Wolf  Roads. 

He  further  stated  there  would  be  4070  automobile  trips  per 
day  under  the  370  plan  as  opposed  to  968  if  the  property  were 
developed  as  single  family. 
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Robert  Bowen ,  City  Engineer  for  the  City  of  Des  Plaines, 
testified  that  the  closest  interceptor  sev/er  to  the  subject 
property  was  a  54-inch  interceptor  running  dov;n  Rand  Road.   It 
was  his  opinion  that  the  sewer  is  already  overloaded  causing  it 
to  back  up  in  heavy  rains  into  basements  through  manhole  covers 
and  into  Weller  Creek.   He  estimates  that  the  370  plan  would  put 
a  load  on  the  sewers  four  times  as  great  as  defendant's  single- 
family  plan  (26,400  gallons  per  day  versus  110,000  gallons  per 
day  for  the  370  plan) .   His  opinion  is  based  on  personal  observa- 
tions several  blocks  from  the  subject  property. 

Irving  Moehling  testified  in  rebuttal  that  he  is  a  registered 
mechanical  engineer  and  that  the  interceptor  sewer  under  Rand  Road 
is  63  by  70  inches  according  to  the  original  plans.   It  was  built 
in  1962.   He  lives  nearby  and  has  not  been  familiar  with  any  over- 
flow out  of  manhole  problems.   He  described  the  effect  on  the  sev/er 
system  of  the  370  plan  as  "negligible"  and  stated  that  any  flooding 
south  of  Rand  Road  is  caused  by  Weller  Creek  overflowing  into  a 
smaller  interceptor  which  was  built  in  1952.   The  1962  and  1952 
interceptors  are  connected. 

The  court  then  denied  relief  according  to  the  370  plan  as 
being  too  dense  but  said  it  would  approve  a  plan  in  accordance 
with  the  City's  R-4  zoning.   Over  the  defendant's  objections 
plaintiffs  were  again  allowed  to  reopen  the  proofs,  amend  their 
complaint  and  offer  a  third  plan. 

John  p.  Cordwell  subsequently  testified  to  a  315  unit  plan. 
Defendant  objected  on  the  ground  that  this  plan  had  never  been 
submitted  at  the  local  level  and  that  plaintiffs  had  not  exhausted 
their  remedies  at  the  local  level. 

The  court  declared  the  R-2  zoning  of  the  subject  property 
invalid  and  of  no  effect  as  applied  to  the  subject  property  and 
permitted  plaintiffs'  315  unit  plan  and  a  gasoline  service  station 
on  Parcel  F. 
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OPINION 

On  appeal  the  defendant  contends  that  the  plaintiffs  did  not 
overcome  the  presumption  of  validity  of  the  R-2  single-family 
classification. 

The  plaintiffs,  in  urging  that  the  R-2  classification  is 
arbitrary  and  unreasonable,  claim  that  the  subject  property 
adjoins  heavily  travelled  roads — VJolf  and  Rand--and  is  therefore 
unsuitable  for  single-family  homes.   However,  plaintiffs' 
architect,  Geiger,  stated  that  there  are  areas  in  Des  Plaines 
where  single-family  homes  adjoin  heavily  travelled  streets 
including  the  Des  Plaines  Terrace  Subdivision  on  the  north  side 
of  Rand  Road  just  east  of  Parcel  A.   Plaintiffs'  appraiser  testi- 
fied that  single-family  homes  could  be  built  and  sold  in  this 
area  in  Des  Plaines.   "Our  Supreme  Court  has  often  held  that  a 
single-family  classification  is  not  invalid  because  it  fronts  on 
a  heavily  traveled  street."   Jans  v.  City  of  Evanston,  52  111. 
App.2d  61,  72,  201  N.E.2d  663,  668. 

Plaintiffs  also  claim  that  the  value  of  the  subject  property 
would  be  increased  three  or  four  t.imes  if  the  property  was  rezoned. 
As  in  almost  every  zoning  case  the  subject  property  would  be  worth 
more  if  rezoned.   We  have  held  that  this  factor  alone  is  not  enough 
to  render  a  zoning  ordinance  invalid.   Union  National  Bank  of  Chicago 
V.  Village  of  Oak  Lawn,  Ill.App.3d  ,  273  N.E.2d  461. 

Plaintiffs  argue  that  although  the  subject  property  is  sur- 
rounded by  single-family  hom.es,  except  for  a  gas  station,  a  non- 
conforming use,  and  a  two-story  twelve-unit  apartment  building  at 
the  southeast  corner  of  Rand  and  Wolf  Roads,  the  trend  of  development 
adjacent  to  Rand  and  Wolf  Roads  has  been  commercial  and  m.ultiple 
family. 

"In  determining  the  validity  of  a  zoning  classification,  the 
question  of  whether  or  not  it  is  in  conformity  with  surrounding 
existing  uses  and  the  zoning  classification  of  nearby  property 
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is  considered  of  paramount  importance."   Manger  v.  City  of 

Chicago,  121  Ill.App.2d  358,  367,  257  N,E.2d  473.   In  -Man go r 

we  held  that  the  subject  property  did  not  take  its  character 

from  an  R-4  multiple-family  residence  zone  across  the  railroad 

tracks  to  the  east  but  rather  from  the  exclusively  single-family 

areas  to  the  south  and  west.   In  the  case  at  bar  we  have  an  even 

stronger  case  for  single-family  zoning.   The  gas  station  is  a 

non-conforming  use  v;hich  is  buffered  by  a  two-story  apartment 

building.   The  surrounding  area  in  all  directions  is  either 

single  family  or  vacant  land  ov;ned  by  the  plaintiffs.   The 

trial  judge  refused  to  permit  a  rczoning  for  commercial  uses, 

stating: 

It's  been  argued  here  that  because  there 
are  commercial  uses  at  various  intersections 
throughout  Des  Plaines  that  therefore  that  opens 
up  this  particular  intersection  to  corrmorcial  use. 
I  have  not  been  satisfied  to  that  extent.   I  hold 
that  sim.ply  because  there  are  other  intersections 
which  have  commercial  uses  does  not  render  that  such 
an  opening  up  that  would  require  commercial  uses 
in  this  area. 

We  are  not  impressed  with  plaintiffs'  assertion  that  no  new 
homes  have  been  built  recently  adjacent  to  Rand  or  Wolf  Roads  nea: 
the  subject  property.   It  is  apparent  from  the  evidence  that  the 
plaintiffs  ov/n  all  the  vacant  land  along  Rand  and  Wolf  Roads  in 
the  inunediate  area. 

Finally,  the  plaintiffs  contend  that  the  defendant  has  shown 
no  reasonable  basis  in  the  public  welfare  for  the  single-family 
restriction . 

The  regulation  of  density  in  itself  is  an  element  of  the 
public  welfare.   In  Exchange  National  Bank  v.  Cook  County,  25  111. 
2d  434,  441,  185  N.E.2d  250,  254,  the  court  stated: 
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\<lc   have  caro fully  considcrGcl  all  of 
the  elements  of  this  case  as  above  indicated. 
We  are  not  unmindful  that  the  plaintiffs 
acted  in  good  faith  in  proceeding  with  plans 
to  construct  town  houses  on  the  subject 
property  under  the  R-5  [multiple  family] 
classification.   However,  it  is  our  conclu- 
sion that  the  R-4  [single  faniily]  classifica- 
tion of  the  subject  property  is  not  an 
unreasonable  one,  and  does  have  a  tendency 
to  promote  the  public  health,  safety  and 
welfare  of  the  inhabitants  of  the  area.   The 
tract  is  located  near  the  center  of  a  resi- 
dential area  which  is,  generally  speaking,  a 
single-family  one.   The  regulation  of  density, 
as  related  to  land  use,  is  a  legitimate  object 
of  police  power. 

In  addition  there  is  evidence  of  serious  traffic  and  sewage 
problems  which  are  clearly  matters  of  "public  health,  safety  and 
welfare. " 

In  Reese  v.  Village  of  Mount  Prospect,  72  Ill.App.2d  418 
(Abst.),  219  N.E.2d  682,  a  somewhat  similar  fact  situation  existed 
on  Rand  Road  in  Mount  Prospect.   There,  the  entire  area  southwest 
of  Rand  Road,  with  a  few  minor  exceptions,  was  residential;  the 
subject  property  faced  "a  pancake  house,  a  bowling  alley  and  a 
movie  theater."   The  court  rejected  a  change  from  single-family 
zoning. 

In  Exchange  National,  supra,  at  440,  the  court  set  out  the 

following  guideline: 

Before  a  court  will  intervene  it  must  be 
established  by  clear  and  convincing  evidence 
that  the  ordinance,  as  applied  to  plaintiffs,  is 
arbitrary  and  unreasonable  and  has  no  substantial 
relation  to  the  public  healtli,  safety  or  welfare. 
These  rules  are  based  upon  a  recognition  that 
zoning  is  primarily  a  legislative  function,  sub- 
ject to  court  review  only  for  the  purpose  of 
determining  whether  the  power,  as  exercised, 
involves  an  undue  invasion  of  private  constitu- 
tional rights  without  a  reasonable  justification 
in  relation  to  the  public  welfare.   [Citations 
omitted.]   VJhere  it  appears,  from  all  the  facts, 
that  room  exists  for  a  difference  of  opinion 
concerning  the  reasonableness  of  a  classification, 
the  legislative  judgment  must  be  conclusive. 
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Wc  conclvidc  that  plaintiffs  did  not  GstcTblir,h  by  c]car 
iind  convincincj  evidence  that  tlie  ordinance  war>  arbitrary  or 
unreasonable  as  applied  to  their  property  nor  that  thie  or- 
dinance had  no  substantial  relation  to  the  public  health, 
safety  or  welfare. 

We  therefojre  find  the  R-2  Single-Family  zoning  of  the 
subject  property  is  valid.   This  decision  renders  further 
consideration  of  defendant's  contentions  on  appeal  unnecessary. 

The  judgment  of  the  circuit  court  is  reversed  and  remanded 
with  directions  to  enter  judgment  for  the  defendant  and  against 
the  plaintiffs. 

WBVERSED  AND  REMANDED  WITH  DIRECTIONS. 


LORENZ,  P.J.,  and  ENGLISH,  J.,  concur. 


ABSTRACT 
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O 
PEOPLE  OF  THE  STATE  OF  ILLINOIS,  ^  -£- c)/l «   X  Q  ^ 

Plaintiff-Appellee,   ) 

) APPEAL  FROM  THE 
VS.  )   CIRCUIT  COURT  OF 

)     COOK  COUNTY 

CHARLES  JONES,  )         

) 
Defendant-Appellant.  )II0N,  DANIEL  vrniTE, 

) 
)JUDGE  PRESIDING. 


MR.  JUSTICE  BURMAN  delivered  the  opinion  of  the  court. 

The  defendant,  Charles  Jones,  was  charged  by  complaint 
with  the  offense  of  theft.   After  a  bench  trial,  he  was  found 
guilty  as  charged  and  sentenced  to  confinement  for  a  period  of 
six  months. 

On  appeal,  he  contends  that  the  Complaint  did  not  allege 
and  the  State  did  not  prove  ownership  of  the  stolen  property  in 
a  person,  corporation,  or  other  entity  capable  of  owning  proper- 
ty. 

The  facts  involved  are  relatively  simple.   On  April  20, 
1971,  the  defendant  was  arrested  in  a  V7algroen  Drug  Store  located 
at  400  East  47th  Street  in  Chicago,  Illinois.   The  store  manager 
testified  that  he  saw  the  defendant  place  $29  worth  of  merchandise 
into  a  plastic  bag  and  walk  past  the  cashier  toward  the  door  and 
that  he  stopped  the  defendant  as  he  was  about  to  leave  the  pre- 
mises without  paying  for  the  goods.   He  further  testified  thaf'-'al- 
green  Dmags  "  was  an  Illinois  corporation.   The  defendant  testified 
that  he  was  standing  in  line  at  the  cashier's  in  "Walgreens" 
waiting  to  purchase  cigarettes  when  Helen  Williams  asked  him  to 
hold  a  plastic  bag  while  she  made  another  purchase.   He  was  still 
standing  in  line  when  he  was  stopped  by  the  store  manager. 

The  complaint  filed  against  the  defendant  alleged  "***that 
Charles  Jones  has,  on  or  evbout  20  April  71  at  400  E.  47th  St. 
committed  the  offense  of  theft  in  that  he  knowingly  obtained  un- 
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authorized  control  over  9  windbreaker  jackets  of  the  value  of 
$29.00  the  property  of  VValgreons  Drug  Store  Inc.  intending  to 
deprive  said  Walgreens  Drug  Store  permanently  of  the  use  and 
benefit  of  said  property  in  violation  of  Chapter  38,  Section  16- 
lAl  Illinois  Revised  Statute***" 

In  a  prosecution  for  theft,  the  State  must  allege  and 
prove  the  ownership  of  the  stolen  property  in  a  person,  corpor- 
ation, or  other  entity  capable  of  owning  property.  Section  16-1 (a) 
(1)  of  the  Criminal  Code  of  1961  (111. Rev. Stat .1969 ,  Ch.38,  par. 
16-1  (a)(1)).   Where  it  is  alleged  that  the  owner  is  a  corpor- 
ation, the  legal  existence  of  the  corporation  is  a  material  fact 
which  must  be  proven.   People  v.  Cohen,  352  111.380,  ^35  N.E,608, 
88  A.L.R.481.   Corporate  existence  may  be  shown  (1)  by  the  intro- 
duction of  the  corporate  charter,  (2)  by  proof  of  user,  and  (3)  by 
testimony  of  a  witness  with  knowledge  of  the  fact.   People  v.  McGuire,' 
35  111. 2d  219,  220  N.E.2d  447. 

The  defendant  initially  argues  that  there  is  a  patent  am- 
biguity in  the  complaint  in  that  at  one  point  it  alleges  the  owner 
as  "Walgreens  Drug  Store  Inc."  while  at  another  point  it  refers 
to  the  name  as  "Walgreens  Drug  Store."   The  shorter  name  which 
does  not  include  the  abbreviation  "Inc."  is  preceded  by  the  word 
"said"  and  it  is  clear  from  the  context  of  the  Complaint  that  the 
shorter  form  relates  back  to  the  first  name  set  forth  which  alleges 
the  Qorporate  existence  of  the  owner. 

The  defendant  next  points  out  that  there  is  no  corporation 
named  "Walgreens  Drug  Stores  Inc."  registered  to  do  business  in 
Illinois  and  that  the  proper  name  of  the  corporation  owning  the 
drug  store  is  "Walgreen  Company."   It  is  argued  "Accordingly,  it 
is  perfectly  clear  that  there  is  no  corporation,  recognized  by 
the  State  of  Illinois,  that  is  capable  of  owning  property  by  the 
name  of   'Walgreens  Drug  Store  Inc.'  as  alleged  in  the  Complaint. 
The  Complaint  must  then  be  construed  to  be  defective.  " 
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There  is  case   law  which  indicates  that  a  complaint  charging  theft 
from  a  corporation  must  set  forth  the  name  of  the  corporation  as 
given  in  its  charter.   See:  Sykes  v.  People,  132  111.32,  23  N.E. 
391,   The  trend,  however,  in  recent  cases  in  determining  the  ade- 
quacy of  the  allegations  and  the  sufficiency  of  the  proof  of 
corporate  existence  and  ownership  has  been  to  uphold  those  al- 
legations and  proofs  which  reasonably  inform  the  accused  of  the 
offense  charged  and  which,  when  viewed  in  the  context  of  the  entire 
record,  protect  him  from  a  second  prosecution  for  the  same  offense. 

In  People  v.  VThittaker,  45  111. 2d  491,  259  N.E. 2d  787,  the 
defendant  was  charged  v/ith  burglary  of  premises  at  a  specified 
address  v/hich  were  occupied  by  the  "Creve  Coeur  Manufacturing  Company" 
and  the  "Juicemaster  Manufacturing  Company."   On  appeal,  after  con- 
viction, the  defendant  contended  (1)  that  the  indictment  was  de- 
fective because  it  did  not  allgge  that  the  companies  were  corporations' 
and  (2)  that  he  was  not  protected  against  a  second  prosecution  for 
the  same  offense  because  the  word  "company"  can  be  used  to  describe 
legal  entities  other  than  corporations.   The  Court  recognized  that 
in  Wallace  v.  People,  6  3  111.451,  an  allegation  of  larceny  from 
the  "American  Merchants'  Union  Express  Company"  was  held  insufficient 
without  a  further  allegation  that  the  com.pany  v^as  a  corporation;  but 
the  Court  in  Whittaker,  nevertheless,  held  that  the  allegations  of 
corporate  existence  were  sufficient  because  they  adequately  informed 
the  defendant  of  the  charges  against  him  and  because  it  was  clear 
from  the  indictment  and  record  that  the  companies  were  corporations 
and  accordingly  that  the  defendant  was  protected  against  double 
jeopardy.   As  further  evidence  of  the  two  companies  corporate  exis- 
tence, the  Court  specifically  referred  to  the  Certified  List  of      '> 
Domestic  and  Foreign  Corporations,  1966,  wherein  at  page  2421,  the 
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corporate  n.une  of  the  "Juicemastcr  Manufacturing  Company"  v;as 
listed  as  "Juice-Master  Manufacturing  Co.,  Inc."   The  issue  of 
a  variance  between  the  name  given  the  corporation  in  its  charter 
and  the  name  alleged  in  the  indictment  was  not  raised  in  VThittaker, 
but  the  Court  was  aware  of  the  variance  and  did  not  consider  it 
plain  error. 

Tho  complaint  hero  fulfills  the  dual  purposes  of  pleadings 
in  criminal  prosecutions.   It  adequately  informs  the  dc- fend  ant  of 
the  charges  against  him  so  that  he  can  prepare  his  defense .   He 
was  arrested  at  the  scene  of  the  crime,  and  at  trial  he  gave  a  full 
and  complete  testimony  concerning  the  circumstances  leading  up  to 
his  arrest.   The  Complaint  furthermore  indicated  that  the  owner 
of  the  stolen  property  was  a  corporation  doing  business  as  a  drug 
store  at  400  East  47th  Street  in  the  City  of  Chicago.   At  trial, 
the  store  manager  testified  that  "Walgreen  Drugs"  was  an  Illinois 
Corporation,   The  defendant,  in  raising  a  plea  of  double  jeopardy, 
in  a  subsequent  prosecution,  may  have  recourse  not  only  to  the 
complaint,  but  also  to  all  other  parts  of  the  record.   People  v. 
Palmer,  4  Ill.App.3d  309,  280  N.E.2d  754,   The  record  here  although 
not  using  the  actual  corporate  name  of"Walgreen  Company"   esteiblishes 
the  identity  of  the  owner  of  the  property  beyond  doubt,  and  pro- 
tects the  defendant  from  a  second  prosecution  for  the  same  offense. 

It  is  further  argued  that  the  testimony  at  trial  that 
"Walgreen  Drugs"  was  a  corporation  was  inadequate  to  establish  the 
corporate  existence  of  "Walgreens  Drug  Stores  Inc."   This  variance 
between  the  pleading  and  the  proof  is  not  fatal  where  no  prejudice 
is  shown  and  where  as  pointed  out  above  the  defendant  was  aware 
of  the  charges  against  him  and  the  record  protects  him  against  a 
second  prosecution.   See;   People  v.  Rogers,  16  111. 2d  175*  157  N.E, 
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2d  28,  People  V.  Palmer,  4  Ill.App.3d  309,  280  N,E.2d  794. 

For  the  reasons  Gtatod,  the  judgment  of  the  Circuit 
Court  is  affirmed. 


JUDGMENT  AFFIRMED, 

DIERINGER,  P.  J.,  and 
ADESKO,  J.,  concur. 
(Abstract  only) 
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STA'l'E  OF  ILLINOIS 


APPELLATE  COURT 

AT  AN  APPELLATE  COURT,  for  the  Fourth  Jiidicial  District  of  the 
State  of  Illinois.,  fitting  at  Springfiold: 

PRESENT 

-—IIQjmJlAJ^LE  ;T./\HES-CI^_ilIlAYl^^_. Prcuding  Judge 

T-TnNOT^Ar;^,K   SAMDKL   0.    SMI'TH^ Judge 

HONOP/\?.LF.   T.RLAND   .STt.TTfJMS, Judgo 

Attest:    ROBEHT  L.  CONK,  Clerk. 


BE  IT  REMEMBERED,  that  to-v;it:   On  the__30th dc^y 

of ^^IMHiajt ^_  p_  19JIl__,  there  was  filed  In  tho  office  of 

the  Clerk  of  the  Court  an  opinion   of  bald  Court,  in  v/ords  and  figures 
following:  ^ 


STATE  OF  ILLINOIS 
APPELLATE  COURT 
1''01JRTH  DISTRICT 


General  No.  1155^0 

People  of  the  State  of  Illinois, 

Plaintiff -Appellee , 

vs. 
Donald  CoG[^,ins, 

Defendant-Appellant. 


Agenda  72-49 


Appeal  from 
Circuit  Court 
Macon  County 


.MR.  PRESIDING  JUSTICE  CR/vVEN  delivered  the  opinion  of  the  court: 

The  defenciant  appeals  from  a  convic&ion  and 'sentence  lor  tne 
oifenc.c  of  theft  of  property  v;ith  a  value  in  excess  of  $150. 
he  war.  sentenced  l:o  a  term  of  not  less  than  2  nor  more  tha.n  5 
years  in  the  ID.linois  Sta.te  peni-tentj  ary . 

Upon  this  appeal  the  defendant  asserts  that  he  was 
represented  by  incompetent  counsel  at  the  jury  trial  and  that  he 
had  an  inadequate  understo.nding  of  his  rights  against  self-incrimi- 
nation during  custodial  interrogation  and  finally  that  the  sentence 
imposed  was  excessive. 

Since  there  is  no  contention  that  the  evidence  is 
insufficient  to  convict  beyond  a  reasonable  doubt,  we  deem  it 
unnecessary  to  detail  the  testimony  and  the  evidence.   Essentially, 
the  evidence  in  this  case  is  that  in  December  of  1970  the  defendant 
bought  four  coats  and  a  hat  for  himself  and  three  friends  at  a 


store  jn  Macon  County  knovm  as  Ray's  V/estern  Wear,   Payrr.ent  for 
this  morchandisc  was  by  check  upon  a  Decatur,  Illinois  bank  vrhich 
purported  to  be  on  a  checking  account  of  the  defendant.   The 
evidence  is  that  the  account  had  previously  been  closed  and  that 
the  defendant  had  knowled{je  of  the  fact  that  the  account  v;as 
closed.   The  check  was  in  the  amount  of  $254.65. 

The  three  persons  who  v;ere  with  the  defendant  at  the 
time  of  the  purcliase  testified;  bank  officials  testified;  the 
defendant's  mother  testified  to  the  effect  that  he  knew  the 
account  was  closed.   The  owner  of  the  establishment  wy^ere  the 
merchandise  v/as  purchased  testified.   The  defendant  testified  and 
denied  the  sum  and  substance  of  the  transaction. 

is  urged  that  counsel  permitted  the  admission  into  evidence  of 
prejudj.cial  hearsay;  that  counsel  had  not  adequately  prepared 
for  the  trial  of  the  case  and  failed  to  make  timely  motions  to 
exclude  incompetent  evidence;  and,  finally,  that  counsel's 
inexperience  left  the  prosecution  virtually  uxiopposed.   There  is 
little,  jf  any,  specification  of  trial  proceedings  to  sustain  the 
suggested  conclusions.   In  People  v.  Lcgue  (I97O),  45  111. 2d  I70, 
258  N.E.2d  323 J  the  Illinois  Supreme  Court  discussed  the  elements 
necessary  to  establish  a  constitutional  inadequacy  of  representation 
by  appointed  counsel  and  stated  that  the  defendant  must  demonstrate 
actual  incompetence,  substantial  prejudice  resulting  therefrom, 
and  further  must  establish  that  absent  the  incompetence,  the 
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outcome  would  probably  have  been  different.   Our  examination 
of  this  record  perr-uadcs  us  that  none  of  the  indj.coted  criteria 
enumerated  in  LofKue   arc  found  here.   The  evidence  of  guilt  in 
thns  cnr-e  is  overwhelming.   Tiie  assertion  that  certain  evidence 
may  have  been  inadmissible  is  inadequate  to  establish  that  fact 
or  the  incompetence  of  counsel  v:ithin  the  purviev/  of  Logue . 

The  defendant  was  interrogated  by  the  police  in  Decatur, 
Illinois  on  tlie  evening  of  December  31,.  197^'  7.t   is  here  contended 
that  the  vrarnings  given  as  required  pursuant  to  the  opinion  in 
Miranda  v.  Arizona,  38^)-  U.S.  436,  l6  L.Ed.  2d  69^,  were  incomplete 
in  that  the  defendant  v:as  not  advised  that  once  the  interrogation 
bog,an,  he  had  a  right  to  stop  the  q_uestioning  and  request  sn 
attorney.   In  a  hearing  upon  the  issue  o£   the  voluntariness  of 
the  confession,  the  court  received  in  evidence  a  custodial  inter- 
viev;  advice  form  and  hco.rd  evidence  from  the  interrogating  officer. 
A  motion  to  supress  the  confession  as  not  voluntary  was  denied. 
It  was  not  suggested  to  the  trial  court  that  the  Miranda  warnings 
were  inadequate  nor  v.'as  any  ruling  made  thereon.   The  hearing  in 
the  trial  court  and  the  evidence  adduced  was  directed  at  the  issue 
as  to  the  voluntariness  of  the  statement  of  the  defendant. 
In  the  absence  of  plain  error  depriving  the  defendant  of  substantial 
constitutional  rights  v;hich  probably  would  have  affected  the  out- 
coiTiC,  this  court  cannot  and  v;ill  not  review  assigned  error  that 
vras  neither  presented  to  nor  ruled  upon  by  the  trial  court.   Upon 
the  facts  of  this  case,  there  is  no  suggestion  of  deprivation  of 
"fundamental  fairness"  nor  room  for  invoking  the  doctrine  of  plain 
error. 
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Finally  J  the  defGntlant  urr^cr.   that  the  nentence  of  not 
IcsG  thon  2   nor  more  than  S  years  \\'as  excessive.   The  defendant 
was  1"  years  of  af.c  at  the  time  of  the  offence.   He  hru]    one  prior 
conviction  for  forgery.   The  trial  court  vras  fully  j.nformed  as 
to  the  defendant's  hiistory  and  back.-^.round  and  vre  find  no  basis  in 
this  record  to  exercise  the  authority  granted  the  appellate  courts 
under  Supreme  Court  Rule  615  to  modify  the  sentence.   The  judgment 
and  sentence  of  tlie  circuit  court  of  Macon  County  should  be  and 
are  affirmed. 

JbDGMENT  AFFIl^ED. 

SMITH  and  SIMXINS,  JJ,  concur. 
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71-233 
UNITED  STATES  OF  AMERICA 


^    ^  (s  O 


State  of  Illinois  ) 
Appellate  Court  ) 
Second  District    ) 


ABST. 


At  a  session  of  the  Appellate  Court,  begun  and  held  at 

Elgin,  on  the  6th  day  of  December,  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and  seventy-one,  within  and  for  the 
Second  District  of  Illinois: 

Present   ~   Honorable  WILLIAM  L.  GUILD,  Acting  Presiding  Justice 
Honorable  THOMAS  J.  MORAN,  Justice 
Honorable  jyiEL  ABRAHAMSON,  Justice 

HOWARD  K.  KELLETT,  Clerk 

JOSEPH  C.  DORING,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to  wit:   On 
September  11,  19  72   the  Opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  viz: 


NO.  71-233 


Abslract 


'..y  >->  ^. 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


PEOPLE  OF  THE  STATE  OF  ILLINOI  S, 
Plaintiff-Appellee, 

V. 

ROBERT  WRIGHT, 

Defendant-Appellant. 


Appeal  from  the  Circuit 
Court  of  the  Eighteeenth 
Judicial  Circuit,  DuPage 
County,  Illinois. 


MR.  JUSTICE  THOMAS  J.  MORAN  delivered  the  opinion  of  the  court: 

A  three  count  indictment  charged  the  defendant  with  burglary,  aggravated 

battery  and  aggravated  assault.   A  negotiated  plea  of  guilty  to  the  charge  of  burglary 

was  entered  and  the  defendant  was  sentenced  in  conformance  with  the  plea  ag/eement. 

Before  execution  of  the  penalty,  the  defendant  moved  to  vacate  his  plea;   the  motion 

was  denied  and  defendant  appeals. 

The  single  issue  raised  is  that  the  trial  court  erred  in  summarily  denying, 

without  a  hearing,  the  defendant's  motion  to  vacate  his  plea. 

Before  accepting  the  plea,  the  trial  court  gave  the  defendant  a  detailed, 

comprehensive  admonishment  in  accordance  with  Supreme  Court  Rule  402.   At  the  request 

of  the  defendant,  the  execution  of  the  sentence  was  stayed  for  two  weeks. 


Upon  his  surrender,  defendant's  attorney  moved  to  vacate  the  plea  of 

guilty  and  stated  that  the  defendant  himself  would  explain  his  reasons  to  the  court. 

The  following  colloquy  appears: 

"  Defendant:   I  just  don't  see  how  I've  been  convicted,  your. Honor,  to 
be  honest.   What  more  can  1  say?    Legally,  and  under  the 
laws  I  am  protected  by,  1  just  can't  see  it. 

Court:        Well,  Mr.  Wright,  you  pleaded  guilty. 

Defendant:   I  realize  that. 

Court:  You  not  only  pleaded  guilty,  but  you  were  advised  of  all 

your  rights.   You  told  the  Court  you  were  guilty  because 
you  actually  did  what  each  count  of  the  indictment  charged 
you  with  doing. 

Mr.  Bruun  (prosecutor):   It  was  Count  I ,  your  Honor. 

Court:  Or  Count  I  of  the  indictment  charged  you  with  doing.    You 

pleaded  guilty  because  you  were  guilty ,  and  now  you  say 
you  can't  be  convicted? 

Defendant:  I  can't  understand  it,  your  Honor.    By  the  laws  that  protect 
us,  I  can't  see  it. 

Court:  The  motion  is  denied.    Take  him  down  to  jail  to  start  serving 

the  sentence." 

The  totality  of  defendant's  argument  on  appeal  follows: 

"    The  defendant  should  have  been  given  a  hearing  to  probe  his  lack 
of  comprehension  of  the  situation.    From  this  record,  and  from  our 
position  as  lawyers,  his  comments  appear  senseless  —  and  it  is  for 
this  very  reason,  that  a  few  minutes  should  have  been  spent  to  ascertain 
if  any  misapprehension  of  facts,  key  misrepresentations,  or  unarticulated 
defenses  existed.   A  hearing  might  also  have  led  to  the  need  for  a  com- 
petency hearing  as  ordered  by  Ml.  Rev.  Stats.,    Chap.  38,  sec.  104-1 
for  certainly  a  lack  of  understanding  of  the  'nature  and  purpose  of  the 
proceedings  against  him'   is  evident.  " 

We  find  no  basis  or  merit  in  defendant's  claim  for  reversal  and,  there- 
fore, affirm  the  judgment  appealed. 

Judgement  affirmed. 

ABRAHAMSON  and  GUILD,  J.J.  -  Concur 
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71-381 
UNITED  STATES  OF  AMERICA 


^    ^'^'  ^12 
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state  of  Illinois  )  „  -.«-,-«,  t»r?" 

Appellate  Court    )   ss:  A  pc^  <^.  | 

Second  District    )  MdJfeJ  ^ 


At  a  session  of  the  Appellate  Court,  begun  and  held  at 

Elgin,  on  the  5th  day  of  December,  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and  seventy-one,  within  and  for  the 
Second  District  of  Illinois: 

Present  —   Honorable  GLENN  K.  SEIDENFELD,  Presiding  Justice 
Honorable  MEL  ABRAHAMSON,  Justice 
Honorable  WILLIAM  L.  GUILD,  Justice 
HOWARD  K.  KELLETT,  Clerk 
JOSEPH  C.  DORING,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to  wit:   On 

September  7,  1972    j.-u      ^    •     •  ^    ^v.      ^         ^  ^.,  ,  . 

^  the  Opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 

following,  viz: 


71-381 

IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


.^-bsJT.-^H- 


■■'^0  K   V-,,,. 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff -Appellee, 

V. 
RICHARD  PEASLEE, 

Defendant-Appellant . 


'^:^n  J!:,  ^-'^r'^ 


Appeal  from  the  Circuit 
Court  of  the  19th  Judicial 
Circuit,  McHenry  County. 


MR.  JUSTICE  ABRAHAMSON  delivered  the  opinion  of  the  court: 
In  November,  1968  defendant,  represented  by  the  assistant 
public  defender,  Theodore  Floro,  pleaded  guilty  to  a  charge  of 
burglary;  a  second  charge  of  aggravated  battery  was  dismissed. 
In  February,  1969,  following  a  hearing  in  aggravation  and  miti- 
gation, defendant  was  sentenced  to  a  term  of  not  less  than  three 
nor  more  than  six  years  in  the  penitentiary.   No  appeal  was 
taken. 

On  June  29,  1970  defendant  filed  a  post  conviction  petition 
pro  se  alleging  that  he  had  been  induced  to  plead  guilty  by  a 
promise  of  probation  made  by  his  attorney,  and  that  he  was  pre- 
judiced by  the  court's  reliance  on  a  statement  in  the  probation 
report  as  to  "previous  convictions"  of  defendant  in  Wisconsin 
"which  petitioner  has  been  acquitted  of."   Upon  the  filing  of  that 
petition  the  court  appointed  counsel  to  represent  defendant.   His 
counsel,  by  leave  of  court,  amended  defendant's  petition,  adding  a 
further  allegation  that  the  inclusion  in  the  probation  report  of 
references  to  "convictions",  which  were  not  in  fact  convictions, 
prejudiced  defendant  because  they  "could  have  or  did  result  in  an 
excessive  sentence."   At  the  conclusion  of  the  hearing  the  judge 
denied  the  petition. 


On  appeal  therefrom  defendant  urges  that  he  was  denied  a 
fair  hearing  because  the  trial  judge  did  not  recuse  himself 
sua  sponte  from  presiding  at  the  hearing  on  defendant's  post 
conviction  petition  as  he  should  have  done.   At  no  time  did 
defendant  move  for  a  substitution  of  judges  as  he  was  permitted 
to  do  or  make  any  motion  or  voice  any  objection  to  seek  a  dis- 
qualification of  the  judge  on  any  ground.   Having  failed  to  do 
so,  defendant  may  not  raise  the  point  for  the  first  time  on 
appeal  (People  v.  Wells  393  111.  626,  627-628)  and  therefore  is 
deemed  to  have  waived  such  right.   People  v.  Lawrence,  29  111. 2d 
426,  427-428;  People  v.  Cazaux,  119  Ill.App.2d  11,  17. 

People  V.  Wilson,  37  111. 2d  617,  cited  by  defendant,  is 
not  applicable.   There  the  post  conviction  petition  itself  made 
charges  as  to  the  trial  judge's  promises  and  threats  and  when 
the  petition  was  assigned  for  hearing  to  the  same  judge  who 
presided  at  the  trial,  defendant  promptly  filed  a  petition  for 
a  change  of  venue.   No  such  petition  was  filed  in  the  case  at 
bar;  and  there  was  no  charge  in  the  petition  and  no  evidence  of 
any  bias  on  the  part  of  the  trial  judge. 

The  defendant  contends  in  his  brief  that  the  judge  was  "a 
potential  witness"  but  at  no  time  did  defendant  nor  his  counsel 
make  such  a  statement  during  the  hearing  or  request  that  the 
trial  judge  appear  as  a  witness.   Defendant's  contention  is 
entirely  without  merit. 

The  Illinois  Supreme  Court  stated  in  People  v.  Mamolella, 
42  111. 2d  69,  73,  that  "(i)n  the  absence  of  a  showing  that 
defendant  would  be  substantially  prejudiced,  the  post-conviction 
petition  should  be  heard  by  the  same  judge  who  rendered  the 
original  judgment."   There  has  been  no  showing  here  of  any 
prejudice  to  this  defendant  in  the  conduct  of  the  hearing  on 
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his  petition  and  he  was  afforded  by  the  trial  judge  all  the 
rights  to  which  he  was  entitled. 

Defendant  further  contends  that  the  court  erred  in 
admitting  in  evidence  at  the  hearing  two  letters  from  defendant 
to  Mr.  Floro  written  in  April  and  May,  1969  (two  and  three 
months  after  his  conviction)  asking  for  legal  services;  he 
urges  that  these  letters  should  have  been  excluded  as  privi- 
leged communications  between  lawyer  and  client  and  that  Mr. 
Floro  was  still  defendant's  attorney. 

At  the  hearing  defendant  testified  to  a  conversation  with 
Mr.  Floro  during  a  recess  in  the  proceedings  at  which  time  Mr. 
Floro  told  him  that  if  he  wanted  probation  he  would  have  to 
"go  along  with  the  court."   Mr.  Floro  testified  that  he  made 
no  such  promises.   The  only  relevant  purport  of  the  letters 
from  defendant  to  Mr.  Floro  is  that  defendant  made  no  reference 
in  them  to  any  promise  of  probation  by  Mr.  Floro.   (It  may  be 
noted  in  this  connection  that  there  was  no  charge  by  defendant 
of  any  such  promise  having  induced  his  guilty  plea  either  in  a 
petition  he  filed  in  May,  1969  for  a  reduction  of  sentence,  or 
in  a  written  request  by  him  in  February,  1970  for  the  transcript 
of  proceedings  and  common  law  record.) 

Defendant  having  voluntarily  testified  to  confidential 

communications  between  himself  and  his  attorney  concerning 

probation  waived  the  privilege.   In  People  v.  Ceroid,  265  111. 

448,  481,  the  Illinois  Supreme  Court  said: 

"While  the  general  rule  is  that  all  confidential 
communications  between  attorney  and  client  made 
because  of  their  relationship  and  concerning  the 
subject  matter  of  the  attorney's  employment  are 
privileged  from  disclosure,  and  counsel  are  not 
at  liberty,  even  if  they  wish,  to  testify  con- 
cerning them,  (citations)  yet  the  client  himself 
can  waive  such  privilege,  and  does  do  so  where 
he  voluntarily  testified  himself  to  confidential 
communications  between  himself  and  his  attorney." 
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Not  only  was  tlie  testimony  of  Mr.  Floro,  his  former  attorney, 
concerning  the  conversation  with  the  defendant  admissible, 
but  so  were  defendant's  letters  to  Mr.  Floro.   See  also  Turner 
V.  Black,  19  111. 2d  296,  309.  " 

No  error  having  been  committed,  the  judgment  is  affirmed. 

Judgment  affirmed. 

SEIDENFELD,  P.J.,  and  GUILD,  J.,  concur. 
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71-183 
UNITED    STATES    OF   A:4ERICA 


State  of  Illinois  ) 
Appellate  Court  ) 
Second  District    ) 


At  a  session  of  the  Appellate  Court,  begun  and  held  at 

Elgin,  on  the  6th  day  of  December,  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and  seventy-one,  within  and  for  the 
Second  District  of  Illinois: 

Present  —   Honorable  GLENN  K.  SEIDENFELD,  Presiding  Justice 
Honorable  MEL  ADRAIIAMSON,  Justice 
Honorable  WILLIAM  L.  GUILD,  Justice 
HOWARD  K.  KELLETT,  Clerk 
JOSEPH  C.  DORING,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to  wit:   On 
September  12,  1972  the  Opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 

following,  viz: 


71-183 

IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


<^S    ft     i) 


^^ 


""-^^ 


Appeal  from  the  Circuit 
Court  of  the  17th  Judicial 
Circuit,  Winnebago  County. 


PEOPLE  OF  THE  STATE  OF  ILLINOIS , 
Plain tiff -Appellee, 

V. 
DAVID  CHARLES  McCRAY,. 

Defendant-Appellant. 


MR.  JUSTICE  ABRAHAMSON  delivered  the  opinion  of  the  court: 

The  defendant  was  convicted  of  armed  robbery  and  attempted 
murder  in  a  bench  trial  and  was  sentenced  to  a  term  of  five  to 
twenty  years  in  the  penitentiary  on  each  charge,  both  sentences 
to  run  concurrently.   He  appeals  on  the  ground  that  the  indict- 
ment as  to  both  counts  should  have  been  dismissed  because  he 
was  not  placed  on  trial  within  120  days  from  the  time  of  his 
arrest  in  accordance  with  Section  103-5  of  the  Code  of  Criminal 
Procedure.   111. Rev. Stat .  1969,  ch.  38,  sec.  103-5. 

The  defendant  was  charged  with  both  counts  and  taken  into 
custody  on  September  19,  1970.   He  was  indicted  by  the  grand 
jury  on  October  14  and  at  his  arraignment  the  case  was  set  for 
trial  on  November  16.   On  November  13  his  counsel  moved  to 
withdraw;  the  public  defender  was  appointed  to  represent  the 
defendant  and  obtained  a  continuance  of  the  trial  date  to 
November  23  in  order  to  prepare  for  trial. 

This  court  in  People  v.  Taylor,  123  Ill.App.2d  430,  observed 
that  courts  have  interpreted  the  120-day  statute  on  numerous 
occasions.   In  that  case  we  held  (at  page  433)  that  the  statute 
is  tolled  if  the  defendant  seeks  and  obtains  a  continuance,  and 
that  the  new  120-day  period  starts  to  run  from  the  date  the  delay 


occurs  or  to  which  the  case  is  continued.   We  cited  many 
authorities  making  that  interpretation. 

Thus,  in  the  case  at  bar  a  new  120-day  period  started  to 
run  on  November  23,  1970,  the  date  to  which  the  case  was  con- 
tinued at  defendant's  request.  The  bench  trial  took  place  on 
February  3,  1971,  which  was  within  the  statutory  period. 

The  judgment  of  the  trial  court  is  affirmed. 

Judgment  affirmed. 

SEIDENFELD,  P.J.,  and  GUILD,  J.,  concur. 
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state  of  Illinois  ) 
Appellate  Court  ) 
Second  District    ) 


71-189 
UNITED  STATES  OF  Ai'l!:;i<ICA 


ABS 1 . 


At  a  session  of  the  Appellate  Court,  begun  and  held  at 

Elgin,  on  the  6th  day  of  December,  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and  seventy-one,  within  and  for  the 
Second  District  of  Illinois: 

Present  —   Honorable  GLENN  K.  SEIDENFELD,  Presiding  Justice 
Honorable  MEL  ABRAIIAMSON,  Justice 
Honorable  WILLIAiM  L.  GUILD,  Justice 
HOWARD  K.  KELLETT,  Clerk 
JOSEPH  C.  DORING,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to  v/it:   On 
September  7,  1972        the  Opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  viz: 


71-189 


IN  THE 


APPELLATE  COURT  OF  ILLINOIS 


SECOND  DISTRICT 


G.  DALE  VAN  LEEUWEN  &  SONS, 
INCORPORATED,  Plaintiff -Appellee , 
and  Cross-Appellant. 


V. 


KAUFMAN  AND  BROAD  HOMES,  INC., 
and  YORK  PROPERTIES,  INC., 

Defendants-Appellants 


Appeal  from  Circuit  Court 
of  the  18th  Judicial 
Circuit,  DuPage  County, 
Illinois . 


'  C!eri 


MR.  JUSTICE  ABRAHAMSON  delivered  the  opinion  of  the  court: 

This  appeal  arises  from  a  judgment  for  $19,301.51  entered 
in  favor  of  the  plaintiff,  a  subcontractor,  against  the  owner  of 
certain  real  estate  and  against  the  contractor,  and  from  the 
dismissal  of  defendant's  claim  of  $24,318.59  against  the  plaintiff. 
Plaintiff  cross  appeals  as  to  the  adequacy  of  the  amount  awarded. 

In  August  1966  plaintiff  entered  into  a  subcontract  with 
Kaufman  and  Broad  Homes,  Inc.  ("K  &  B"),  as  contractor^  to  perform 
"basement  excavating,  foundation  backfill,  hauling  and  spreading 
of  black  dirt"  at  the  rates  therein  specified  in  connection  with 
a  project  for  defendant-owner   York  Properties,  Inc.  ("York")  for 
the  construction  of  "Brandywina Towne  Houses,  Danby  Subdivision  III" 
in  DuPage  County,  Illinois.   Plaintiff  proceeded  with  the  job 
until  various  disagreements  arose  between  plaintiff  and  K  &  B  as 
to  performance  under  the  contract  by  both  contracting  parties. 
On  June  8,  1967  plaintiff  served  notice  on  York  of  its  claim  for 
lien,  and  on  August  31,  1967  recorded  its  claim  for  lien  with  the 
Recorder  of  Deeds  of  DuPage  County. 

In  due  time  plaintiff  filed  its  complaint  against  K  &  B 
and  York  which,  as  amended,  consisted  of  five  counv.s.   Counts  I, 


Ill,  IV  and  V  alleged  the  written  contract  above  referred  to  the 

performance  of  services  by  plaintiff,  tlic  service  of  the  notice 

of  lion  on  York  and  the  recordation  of  plaintiff's  claim  for 

lien  on  the  real  estate  in  question,  and  demanded  judgment 

against  York  and  K  &  B  for  services  performed  by  plaintiff  on 

the  project  as  follows: 

COUNT  I — $11,949.22  for  invoice  jobs  and  retainages  due 
plaintiffs; 

COUNT  III — $3,000  for  removal  of  5,000  cubic  yards  of 
clay  from  various  locations; 

COUNT  IV — $1,245  for  recutting  sidewalks  in  various 
parts  of  the  area; 

COUNT  V — $4,725  for  leveling  and  grading  top  soil  of 
certain  areas  designated  as  "common  lands". 

The  aggregate  amount  demanded  was  $20,909.22.   Count  II  was  an 

alternative  to  Count   I,  and  no  questions  are  raised  in  this 

appeal  by  reason  of  its  dismissal  by  the  trial  court. 

After  an  extended  bench  trial  the  court  found  the  issues 
for  the  plaintiff  on  Count  I  (Except  as  to  certain  set-offs) ,  and 
on  Counts  III  and  IV,  dismissed  Counts  II  and  V,  and  dismissed 
defendants'  counter-claim. 

The  court  then  entered  judgment  accordingly  against 
defendants  in  favor  of  the  plaintiff  for  $19,301.51  and  costs. 
The  judgment  represented  $15,286.30  to  plaintiff  under  Counts  I, 
III,  and  IV,  and  included  interest  on  certain  of  the  amounts  from 
May  31,  1967  to  the  date  of  judgment,  and  $1,528.63  for  what  the 
court  found  was  a:   fair  and  reasonable  value  of  plaxntiff's 
attorney's  fees.   (The  subcontract  contained  a  provision  for  an 
award  of  attorney's  fees  to  the  prevailing  party  in  the  event  of 
a  controversy  decided  by  court  action.) 

Defendants  contend  that  the  trial  court's  findings  in 
favor  of  plaintiff,  both  on  the  suit  and  counter-claim,  were 
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contrary  to  the  manifest  weight  of  the  evidence,  and  that  the 
trial  court's  conduct  during  examination  and  cross-examination 
of  witnesses  was  prejudicial  to  defendant's  right  to  a  fair 
trial.   Plaintiff,  in  its  cross  appeal,  contends  that  the  court 
erred:   (1)  in  reducing  the  award  under  Count  I  from  $11,942.22 
to  $11,051.33  (a  reduction  of  $890.89);  (2)  in  dismissing  Count  V; 
(3)  in  making  an  inadequate  allowance  of  interest;  ,(4)  in  making 
an  inadequate  award  for  plaintiff's  attorney's  fees. 

One  of  the  principal  controversies  between  the  parties 
concerned  the  area  to  be  covered  by  the  subcontract,  that  is, 
whether  "Danby  Subdivision  III"  covered  only  a  tract  of  90  units, 
which  later  became  known  as  "Danby  Subdivision  Unit  3,  South," 
or  whether  it  also  covered  "Danby  Subdivision  Unit  3,  North"  and 
Danby  Subdivision  Unit  3,  West".   Plaintiff  contends  that  it  only 
covered  the  90  unit  tract  later  known  as  "Danby  Subdivision  3, 
South".   Defendants  contend  that  it  covered  all  three  contiguous 
tracts,  and  that  because  of  plaintiff's  failure  to  complete  his 
subcontract  on  all  three  tracts,  it  was  necessary  to  engage  other 
subcontractors  to  do  so  on  a  "time  and  material"  basis. 

The  evidence  discloses  that  at  the  time  of  the  execution 
of  the  subcontract  the  only  plat  of  the  subdivision  was  designated 
as  "Danby  South,  Unit  III",  which  was  recorded  in  the  office  of 
the  Recorder  of  Deeds  of  DuPage  C:ounty  on  September  16,  1966  (a 
few  weeks  later) ,  and  described  only  the  90  unit  tract  which  later 
became  known  as  "Danby  III,  South".   The  defendants'  "Bid  Invita- 
tion, Instructions  to  Bidders,  Etc."  for  "Utility  Improvements 
in  Danby  Subdivision  Unit  No.  3",  which  was  submitted  to  plaintiff 
and  other  bidders,  supplied  under  the  heading  "Quantity  Takeoff" 
computations  which  related  to  90  units  only.   Plaintiff  contends 
that,  while  beginning  in  December  1966  and  ending  in  January  1967, 
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it  performed  excavation  and  other  services  in  the  "North  tract" 
at  the  contract  rates,  he  was  not  obligated  to  do  so  under  the 
subcontract. 

The  court  found  from  the  evidence  that  "(t) here  was  a 
meeting  of  the  minds  of  the  parties  hereto  only  to  the  south  90 
of  Danby  3,"  and  that  any  work  done  by  plaintiff  "outside  of 
that  did  not  bind  the  contractor  to  any  more  than  he  did  *  *  *." 
A  careful  search  of  the  record  discloses  that  the  court's  finding 
was  not  against  the  manifest  weight  of  the  evidence. 

There  was  also  conflicting  testimony  as  to  whether 
plaintiff  had  "spread  top  soil  to  a  4"  minimum  thickness"  and 
whether  plaintiff  "finish  graded"  to  insure  proper  drainage  to 
the  street  and  to  accommodate  landscaping  with  a  minimum  of  hand 
work  as  he  was  required  to  do  under  his  subcontract.   The  trial 
court  found  that  plaintiff  had  finish  graded  as  required,  and 
that  the  services  performed  by  Midwest  Nurseries,  one  of  the 
other  subcontractors  hired  by  defendant  K  &  B,  were  by  and  large 
those  to  be  performed  by  a  landscaper.   The  court's  finding  has 
adequate  support  in  this  record. 

In  their  brief  defendants  acknowledge  that  the  charges  in 
Count  I  "were  by  and  large  uncontested  and  were  supported  by 
signed  work  tickets."   In  finding  for  the  plaintiff  on  this  count 
the  court  disallowed  an  invoice  of  the  plaintiff  in  the  sum  of 
$363,99  for  hauling  spoil  to  a  slough  which  the  court  found  to  be 
plaintifff's  contractual  obligation  and  "not  chargeable  to  the 
prime  contractor";  and  deducted  as  a  set-off  the  sum  of  $533.90 
that  K  &  B  paid  to  another  subcontractor  for  spreading  black  dirt 
on  common  lands  which  plaintiff  should  have  performed  under  his 
contract.   In  allowing  the  set-off  of  $533.90,  the  court  observed 
that  where  the  contract  is  on  a  "unit  basis"  and  there  is  common 
ground,  the  common  ground  is  "incorporated  into  a  pro  rata  charge-off 
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on  the  basic  contract."   We  find  no  error  in  the  a]lov/ancc  of 
the  set-off  and  in  tlic  disallowance  of  plaintiff's  invoice  for 
hauling  spoil. 

As  to  Count  III  the  evidence  showed  that  plaintiff 
removed  5,000  cubic  yards  of  spoil  piled  against  various 
buildings  and  in  various  places  on  Danby  3,  and  that  the  reasonable 
value  of  those  services  was  $3,000.   Plaintiff  testified  that  this 
was  done  in  April  1967  and  that  these  accumulations  of  dirt  and 
spoil  resulted  from  snow  removal  operations  of  the  previous  hard 
winter  and  from  excavations  by  other  contractors  to  install  sewer, 
water,  gas  and  electric  lines;  that  K  &  B's  agent  directed  plain- 
iff  to  remove  the  dirt  and  clay,  and  while  the  agent  stated  that 
he  could  not  authorize  payment,  "we  would  have  a  settlement"  at 
the  end  of  the  job. 

As  to  Count  IV  plaintiff's  testimony  is  that  it  was 
directed  by  defendants  to  recut   additional  sidewalks  and  to 
reshape   the  land  to  accommodate  the  change,  because  after 
plaintiff  had  cut  the  sidewalks  according  to  the  original  plans 
it  became  apparent  that  such  plans  had  to  be  redesigned;  that 
K  &  B  directed  plaintiff  to  install  patios  on  some  10  units  and 
that  a  reasonable  charge  for  all  of  these  services  of  $1,235. 

As  to  both  Counts  III  and  IV  defendants  rely  on  a 
provision  in  the  contract  which  states,  in  substance,  that 
payment  will  not  be  made  for  work  not  covered  by  the  contract 
unless  a  signed  work  order  is  obtained  prior  to  the  start  of  the 
work.   In  its  oral  opinion  the  court  found  under  both  counts  that 
the  work  performed  by  the  plaintiff  had  been  ordered  and  accepted 
by  the  defendants  and  allowed  $3,000  and  $1,235,  respectively,  to 
the  plaintiffs.   It  is  apparent  that  K  &  B  by  ordering  these 
extras  waived  the  condition  of  the  contract,  and  by  its  own  acts 
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bc!canic  liable  to  pay  therefor.    See  Thcis  v.  Svoboda  (1911)  , 
166  Ill.App.  20,  23;  Kcini  Duildors,  Inc.  v.  Webb  (1971)  ,  1  111. 

App- 3d  375;  and  Ed  Keim  Builders,  Inc.  v.  Hartley  (1971),  

Ill.App. d  ,  268  N.E.2d  49,  52. 

The  trial  court  properly  dismissed  Count  V,  v/hich  was 
also  an  "extra",  plaintiff  w^S  4-Jiformed  by  K  d  B's  agent  that 
payment  would  not  te  authorized  for  this  work. 

Plaintiff  contends  that  the  court  erred  in  not  allowing 
interest  on  the  amounts  aggregating  $4,235  allowed  under  Counts 
III  and  IV,  thus  depriving  it  of  $942.88  in  additional  interest. 
This  contention  was  not  raised  in  the  trial  court  and  cannot  be 
raised  for  the  first  time  on  appeal,   (In  Re  Petition  to  Annex 
Territory,  1  Ill.App. 3d  773,  777.)   In  any  case,  the  contention 
is  without  merit. 

Finally,  plaintiff  contends  that  the  alXawance  of 
attorney's  fees  was  inadequate.   The  only  case  cited  by  plaintiff 
is  Golstein  V.  Handley,  390  111,  118,  125,  whejre  the  court  stated: 
"The  amount  to  be  allowed  for  attorneys'  fees  is  so  far  in  the 
discretion  of  the  chancellor  that  in  the  absence  of  a  clear  abuse 

of  that  discretion,  this  court  will  not  interfere."   We  find  no 

J 
abuse  5!f^  the  court's  discretion  in  the  allowance  made. 

As  indicated  above  the  trial  was  quite  extended  and  the 

trial  judge  heard  much  testimony  and  was  confronted  with  numerous 

exhibits.   In  Ed  Keim  Builders,  Inc.  v.  Hartley,  supra,  this 

court  stated  at  page  53: 

"A  reviewing  court  will  not  upset  the  trial  court's 
award  of  damages  where  the  evidence  is  conflicting, 
where  there  is  evidence  to  support  the  verdict  '■'  ^^d 
where  there  is  no  indication  that  the  award  is  the 
result  of  passion,  prejudice  or  corruption.   Landolt 
v.  Stratmann,  87  Ill.App. 2d  81  (1967).   This  is  so 
even  where  the  reviewing  court  would  have  been  better 
satisfied  with  a  different  finding  *  *  *  .   The  trial 
judge  was  present  to  hear  and  evaluate  the  testimony 
and  his  judgment  should  be  reversed  only  if  contrary 
to  the  manifest  weight  of  the  evidence," 

(See  also  Schulcnburg  v,  Sjgnatrol,  Inc.  (1967),  37  111. 2d  352, 

356.)   Since  it  does  not  appear  from  the  record  that  the  judgment 
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is  clearly  wrong,  it  must  be  affirmed. 
Judgment  affirmed. 

SEIDENFELD,  P.  J.  and  GUILD,  J.  ,  concur. 
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71-383 
UNITED  STATES  OF  AMERICA 


'^  i.A.  cr7^/7 


state  of  Illinois  )  ,   ^^  ^  ,,,.,  v,-,  5. 

Appellate  Court    )   ss:  .     l'\iJS'^J   '&  * 
Sermd  District    ) 


At  a  session  of  the  Appellate  Court,  begun  and  held  at 
Elgin,  on  the  6th  day  of  December,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  seventy-one,  within  and  for  the 
Second  District  of  Illinois: 

Present   —   Honorable  WILLIAM  L.  GUILD,  Acting  Presiding  Justice 
Honorable  THOMAS  J.  MO RAN,  Justice 
Honorable  MEL  ABRAHAMSON,  Justice 
HOWARD  K.  KELLETT,  Clerk 
JOSEPH  C.  DORING,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to  wit:   On 
September  12,  19  72    ^^^  Opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  viz: 


NO.  71-383 


Abstraci: 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee, 

V. 

TERRY  LEE  WOOLUMS, 

Defendant-Appellant. 


Appeal  from  the  Circuit  Court 
for  the  17th  Judicial  Circuit, 
Winnebago  County,  Illinois, 
Criminal  Division. 


MR.  JUSTICE  THOMAS  J.  MORAN  delivered  the  opinion  of  the  court: 

Defendant  pled  guilty  to  two  counts  of  forgery  and  was  sentenced  for  a  term 
of  one  to  two  years  in  the  penitentiary.    His  appeal  to  the  Supreme  Court  was  transferred 
to  this  Court. 

Defendant  raises  the  sole  issue  of  whether  he  expressly  and  understandingly 
waived  his  constitutional  right  to  a  trial  by  jury.    A  review  of  the  transcript  of 
proceedings  reveals  that  defendant  received  no  admonishment  by  the  court  regarding  his 
right  to  trial  by  jury  or  any  of  the  other  rights  expressly  stated  in  Supreme  Court  Rule  402, 
(III.  Rev.  Stat.  1971,  ch.  IIOA,  sec.  402)  We,  therefore,  reverse  the  judgment 
of  conviction  and  remand  the  cause  with  directions  to  vacate  the  plea  of  guilty  and 
rearraign  the  defendant. 


Judgment  reversed;  cause  remanded  with  directions, 


ABRAHAMSON  and  GUILD,  J.J.  -  Concur. 
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72-95  <*     X^ 

UNITED  STATES  OF  AMERICA 

k 

"state  of  Illinois  ) 

Appellate  Court    )   ss:  .  A  IT^^''^^ 

Second  District    )  '   /=^J<"?%  i 


At  a  session  of  the  Appellate  Court,  begun  and  held  at 

Elgin,  on  the  6th  day  of  December,  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and  seventy-one,  within  and  for  the 
Second  District  of  Illinois: 

Present   —   Honorable  WILLIAM  L.  GUILD,  Acting  Presiding  Justice 
Honorable  THOMAS  J.  MO RAN,  Justice 
Honorable  MEL  ABRAHAMSON,  Justice 

HOWARD  K.  KELLETT,  Clerk 

JOSEPH  C.  DORING,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to  wit:   On 

the  Opinion  of  the  Court  was  filed  in 
September  12,  1972         ^ 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  viz: 


m.  72-95 


Abstract 


IN  THE 


'.'1  '^  -. 


APPELLATE  COURT  OF  ILLINOIS  ■^■-''  '  P,  197^ 


SECOND  DISTRICT 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee, 

V. 

JOHN  R.  SHIELDS, 

Defendant-Appellant. 


Appeal  from  the  Circuit  Court 
of  the  Eighteenth  Judicial 
Circuit,  DuPage  County, 
Illinois. 


MR.  JUSTICE  THOMAS  J.  MORAN  delivered  the  opinion  of  the  court: 

A  two  count  indictment  charged  the  defendant  with  burglary  and  theft.    Under 
ptea  negotiations  he  entered  a  plea  of  guilty  to  count  l(burglary)  and  was  sentenced 
from  1  to  2  years,  the  sentence  to  run  consecutively  with  another  sentence  already 
imposed  under  unrelated  offenses  committed  in  another  county. 

Pending  appeal,  the  defendant's  attorney  has  filed  a  motion  to  withdraw  as 
counsel  claiming  the  appeal  to  be  frivolous. 

We  have  followed  the  dictates  of  Anders  v.  California  ,  386  US  738.    The 
appeal  has  been  considered  on  the  basis  of  the  record,  counsel's  motion  with  accompanying 
brief  and  the  defendant's  letter  of  April  15,  1972.    The  record  discloses  no  error. 

Therefore,  the  motion  to  withdraw  is  allowed  and  the  judgment  is  affirmed. 


Motion  allowed;  Judgment  affirmed, 

f 

ABRAHAMSON  and  GUILD,  J.J.  -  Concur. 
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71-340 
UNITED    STATES    OF    AMilRICA 


'?     I»Af4  27 


state  of  Illinois  ) 
Appellate  Court    )   ss: 
Second  District    ) 


At  a  session  of  the  Appellate  Court,  begun  and  held  at 

Elgin,  on  the  6th  day  of  December,  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and  seventy-one,  within  and  for  the 
Second  District  of  Illinois: 

Present   —   Honorable  GLENN  K.  SEIDENFELD,  Presiding  Justice 
Honorable  THOMAS  J.  MO RAN,  Justice 
"Honorable  WILLIAM  L.  GUILD,  Justice 
HOWARD  K.  KELLETT,  Clerk 
JOSEPH  C.  DORING,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to  wit:   On 
September  19,  1972      the  Opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  viz: 


that  the  plea  was  induced  by  a  misrepresentation  of  counsel; 
whether  defendant  should  have  been  allowed  to  enter  a  plea  of 
guilty  to  the  charge  of  voluntary  manslaughter  on  a  one-count 
liidlctnuMit  charg  In/i  inuiMicr  only;   and  whether  the  scntcnoe  was 
excessive . 

In  1967  when  this  plea  was  entered,  the  court  was  not  re- 
quired to  make  specific  inquiry  as  to  whether  the  plea  was 
understandingly  and  voluntarily  entered,  or  to  inquire  as  to 
the  factual  basis  for  the  plea.   People  v.  Nardl ,  ^8  111. 2d  111, 
115-116  (1971).   The  record  shows  compliance  with  111 . Rev . Stat . 
1967,  ch. 38, sec. 115-2;   and  ch .  IIOA  ,sec . 401 (b )  ,  then  in  effect. 

The  defendant  has  not  met  his  burden  of  proving  that  the 
court  below  committed  manifest  error  in  ruling  that  the  defen- 
dant was  not  induced  to  plead  by  misrepresentation  of  counsel 
that  he  would  receive  a  sentence  not  to  exceed  five  years .   The 
defendant's  counsel  testified  that  no  such  representation  was 
made;   the  State's  Attorney  testified  that  no  representation 
as  to  sentence  was  made  by  him  to  anyone;   and  the  record  shows 
that  the  court  admonished  defendant  that  he  could  receive  a 
sentence  of  1-20  years  on  a  plea  of  guilty.  For  more  than  two 
years  after  he  pleaded  guilty,  the  defendant  made  no  claim  that 
there  had  been  an  unfulfilled  promise.   The  only  evidence  that 
the  promise  of  a  lesser  sentence  was  made  consisted  of  the  testi- 
mony of  defendant  and  members  of  his  family.   The  credibility  of 
the  witnesses  was  for  the  trial  court  and  the  record  supports 
its  resolution  of  the  conflicting  evidence.   People  v.  Moore,  H2 
111. 2d  73,  80  (1969);   People  v.  Burton,  46  111. 2d  135,  l4l 
(1970). 

No  error  was  committed  in  allowing  defendant  to  plead  to 
voluntary  manslaughter  on  the  one-count  indictment  charging 
murder,  since  the  plea  was  to  a  lesser  included  charge.   People 
V.  Carpenter.  1  111. 2d  347,  349  (1953). 
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The  sentence  is  not  excessive  In  view  of  the  entire  record. 

The  motion  of  the  defender  for  leave  to  withdraw  is  granted. 
The  order  of  the  trial  court  denying  the  post  conviction  petition 
is  affirmed. 

Affirmed. 

I 

?homas  J. 

/MORAN  and  GUILD,  J.J.  Concur. 
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-]2-b?>  fjTATE    OF    ILLINOIS 


n'OL^Llj:   VS,    DAVID    PULLEY  fiC^-i^0:h 


APPTiLLATE   COURT  Tl-rrRI>   DneTRLCT 

G77rA\VV_ 

At  a  term  of  the  Appellate  Court,  begun  and  held  at 
Ottav^'a,  on  the  1st  Day  of  January  in  the  Year  of  our  Lord 
one  thousand  nine  hundred  and  seventy-two,  within  and 
for  the  Third  District  of  Illinois: 

Present—"^  ^^ 

HONORABLE  ALLAN  L.  STOUDER,  Presiding  Justice 
HONORABLE  JAY  J.  ALLOY,  Justice 
HONORABLE  WALTER  DIXON,  Justice 
HONORABLE  ALBERT  SCOTT,  Justice 

JOHN  E.  HALL,  Clerk 

JAMES  A.  CALLAHAN.  Sheriff 


BE  IT  REMEMBERED,  that  aftenvards  on 
SEPTEMBER   19,    1972 


-the  Opinion  of  the 


Court  was  filed  in  the  Clerk's  Office  of  said  Court,  in  the 
words  and  figures  following,  viz: 


?J  o  .^J^-(jS 

I;i  The 

A  iM 'I'.'i  .1  A'l'i';  foHirr  oi'"  i[  f.iNois 

Thi  i-'\   I  )i:  I  ri(  I. 
A.    D.     1V72, 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
PI  a  inLiIf- Appdle.  e, 


DAVID  PULLEY, 


Defendant -Appellant. 


Appc:a]  Iroin  the 
Circuit  Court  of 
Wi]l   Counlv. 


Honorable 
Michael  Orenic 
Presiding  Judi^c. 


PER  CUl^IAM 


^.bstract 


f, 


Defendant  David  Pulley  was  indicted  for  the  crime  of  Escape  in  March 
1971.      In  the   indictment  it  was  charged  that  David  Pulley  had,    while  under 
indictment  for  attempted  murder  and  armed   robbery,    intentionally  escaped 
from  the  custody  of  the  deputy  sheriff  of  AVill  County.      On  April   30,     1971, 
defendant  w^as   convicted  of  attempted  inurder.      On  June  4,     1971,    defendant 
t(^nflcrod  a   plea  of  guilty  to   escape.      The   plea  of  guilty  to  escape  was   ne- 
/',ol  Jal  cd,  and  the  court,    after  liearing  the  terms  agreed  upon,     stated  that 
the  court  would  act  on  the  basis   of  the  agreeiTicnt,    and  after  admonition  to 
defendant   in  accordance  witli  Rule  402(a),    the  court  dctermiined  that  the 
plea  was  voluntary  and   determiined  that  there  was   a  factual  basis   for  the 
pbra.      The   court  then  accepted  the    plea  of  guilty.      In  accordance  wit.h  the 
terms   of  tlie   plea  bargain,    the  trial  judge  sentenced  defendant  to  a  term 
of  from  tv.'o  (2)  to  five   (5)   years   for  escape  to  be   served  consecutively  to 
the   henlence   Imposed  for  tlie   crime  of  attempted  murder. 


On  Juno   Z3,     197]  ,    a  iiolici;  of  r:])p(al  was  fi](  d  with  Iho   Civcuiu  Clf-rk 
cf  AVil]  (rmmty  and  tlie  Illinois  Defender  Project  was  appointed  as   counsf;! 
on  appeal  by  the  trial  judge. 

The  iTiotion  for  leave  to  withdraw  and  the  brief  in   support  tlicreof  were 
filed  in  accordance  with  the  directions  contained  in  ANDERS  v.    CALIP'ORNIA , 
3R6  U.S.    738.      It  was   indicated  by  counsel   i  liat  after  careful    e:-:amination   of 
the   record,    appointed  counsel   concluded  that  an  appeal  would   be  wholly 
frivolous  and   could  not  possibly  be   successful.      \'/ c  have,    therefore, 
examined  the   record  completely  in  tliis  cause. 

As  we  have   indicated,    tiie   court  determined  that  defendant  had  heard 
the  terms   of  the    plea  agreement  and  that  the  terms  were   satisfactory 
and  agreeable  to  him.      Tire   court  stated  its   intention  to   honor  the  terms 
of  the  agreenaent  and  there  was   compliance  therewith.      There  was  also 
compliance  with  Supreme   Court   Rule   402.      The  court  determined  tliat 
the   plea  was  voluntary  and  not  tlie   product  of  any  promiise  or  threat  not 
stated  already  in  the   record.      The  trial  court  explained   in  detail  the 
elements   of  escape  by  illustration  and  by  referring  to  t!ie  facts   in  the 
case.      Tlio  judge  also   recited  the  minimium  and  maximum  sentences 
and  gave  an  example  to  illustrate  wliat  kind  of  se;ntence   might   result. 
The  judge  also  explained  to  defendant  that  by  pleading  guilty  lie  was 
waiving   Ids    right  to  a  jury  trial,th('  right  tn  be  confronted  by  witnesses 
against  him  aiid  that  he  could  plead  not  guilty,    if  he  so  desired.      The 
State's  Attorney  also  stated  the  facts  which  were  the   basis   of  Ihe  charge. 
Tlie  sen|.e|l^;u  whs  witliin  tlip   UiTlit's   agreed    ppo^  by  defendant  and  the 
]av.'yerK.      'J"'''"'  Court  lias  upifprmly  refuspd  to  disturb  3  sentence  wliicli 

r.!.ults  from  nego|iation  (PKOPIK  v.    CURTfia, 111.    App.    3d _, 

Z77  N.i:..'.r|  3'ii''.),    and  il    jk  also  (.rue  lliat  a  cpurl-  on  review  will   not  modify 


a   sentence   simply  because  of  the  background  or  youth  of  a   defendant 
(PEOPLE  V.    LEGGETT,    2  111.    App.    3d  692,    275  N.  E.  2d  65 1  ).      This 
Court  agrees  that  there;  would  be  no  likelihood  that  a   sentence    reduction 
argument  would  be  successful  in  tliis   case. 

After  careful  examination  of  the  record,    therefore,    we  agree  that 
all  of  the  proceedings  had  were  in  accordance  with  the  appropriate 
procedural   rules   prescribed  in  this  State  and  agree  with  counsel  appointed 
for  defendant  tliat  there   is   no   reversibU;   eiTOr  whicli  could  be    raised  ;•  nd 
that  an  appeal   in  this  case  would,    therefore,    be  wholly  frivolous.       For 
llui    ri-asoii.s    slatecl  we   have   iu' rel  ol'o  re   i'nler(.:d   an   oj-dc'i-  grantinii    r.aid 
counsel  leave  to  withdraw,    and,    upon   review  of  this   cause,    we  find  that 
the  judgment  of  the  Circuit  Court  of  Will  County  should  be  and  is, 
therefore,    affirmed. 

Affirmed.  " 
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STATE  OF  ILLINOIS 


APPELLATE  COURT  '-^iL^U 

AT  AN  APPIiLLATE  COURT,  for  the  Fourth  Judicial  District  of  the 
State  of  Illizioiij,  sitting  at  Springfield: 

PRESENT 

H0N0RAj3Lg  JAMES   C,    CRiVyEN. Pre:>iding  Judge 

llOmi^ hT'LE  SAMIJGT.  O.    smith. Judge 

HONOR A^'.T..1-:   LELAND   SIMKINS  . Judge 

Attest;    nOBERT  J..  CONN,  Clerk. 


uz.  ii  a£,ivii:,iVir.i:.nxiiJ,  ;hai  to-wit:   On  tne .\,^x,n day 

of- -Sepjtenibfir A.  D.  19  7^    ,  there  was  filed  in  the  office  of 

the  Clork  of  the  Court  an  opinion   of  said  Court,  in  words  and  figures 
following:  , 


mmmrm^BS^^B^ 


STATE  OF  ILLINOIS 

APPl'JLIATL  COURT 

■   FOURTH  DISTRICT 

General   No.  Il499  A['p.nria   'r^-75 

People  of  the  State  of  Illinois, 

Plaintiff -Appellee, 

vs.  ■       )    Appeal  from 

Circuit  Court 
James  F.  Da vies,  •  )    Macon  County 

Defendant-Appellant . 

MR.  PPJilSIDING  JUSTICE  CRAVEN  ocliverod  the  opinion  of  the  court: 

The  defendant  was  charged  with  murder  and  vol\;ntary 
manslaughter  of  Timothy  Young.   At  a  jury  trial  the  Jury  v.'as 
instructed  on  murder,  voluntary  manslaughter  and  involuntary 
manslaughter.   A  verdict  of  guilty  as  to  involuntary  manslaughter 
vjas  returned  by  the  .jury  and  after  a  hearing  on  defendant's 
petition  for  probation,  the  defendant  was  sentenced  to  a  term  of 
not  less  than  4  nor  more  than  10  years  in  the  Illinois  State 
Penitentiary.   This  appeal  is  from  the  conviction  and  sentence. 

The  facts  in  this  case  indicate  that  in  July  of  1970 
defendant  v;as  at  the  home  of  a  Charles  Young  in  Decatur,  Illinois, 
where  a  group  of  people  v/ere  playing  a  card  game  referred  to  as 
"skin"  for  money  as  stakes.   The  evidence  is  that  the  defendant 
was  present  for  awhile,  then  left,  and  then  returned  to  the  Young 
home . 


A  I  I  lu'U,",h  1,1,1' I'l;  :l  ;i  ronic  (M  iii  f'l  i  c  I,  In  i,lif;  (.f  •;:  I,  i  iiioi  ly  /),", 
to  the  events  immediately  prccodinf^  the  shooting,  the  evidence 
indicates  ^'o  far  as  tlic  prosecution  witncnr.es  are  concerned,  that 
upon  the  dcrcndnnt's  return  to  the  Youiif-;  homG,  he  v/an  'wield j.ng  a 
Run  v;hcn  he  entered  the  house;,   1'his  testimony  showed  that  the 
defendant  entered  a  small  bedroom  adjacent  to  the  dining  room. 
Tiinotiiy  Youn--:,  Charlcs  Young,  and  a  W.  C.  Emerson  v;cre  sitting 
on  a  bed  in  tl-ii.s  bedroom  drinki.ng  a  half  pint  of  vfhiskey.   The 
defendant  entered  the  room,  and  a  conversation  began  betv/een  the 
defendant  ond  Emerson  v:lth  reference  to  the  sum  of  $8  allegedly 
ovv-cd  by  Emerson  to  the  defendant.   This  money  was  apparent.ly 
turned  over  to  the  defendant  by  the  deceased.   Some  of  the  testi- 

llovjever,  one  v.'itness  vfho  was  playing  cards  in  the  livi^ng  room 
said  that  Tiiaothy  had  a  gun  in  his  back  pocket.   Another  v/itness 
testified  that  when  Davies  shot  the  first  time,  Timothy  hod  his 
hand  in  his  back  poci;et.   Defendant  is  said  to  have  backed  out 
of  tlie  bedroom  toward  the  front  porch.   Charles  Young  moved  between 
the  defendant  and  Timothy  Young. 

Defendant  in  his  testimony  indicated  that  upon  his 
arrival  he  did  have  a  loaded  .38  calibre  pistol  tucked  in  his 
belt  v/ith  his  shirt  on  the  outside  of  liis  pants.   He  proceeded  to 
request  that  Emerson  pay  him  the  $8  indebtedness  but  he  did  so 
in  a  friendly  manner.   Timothy  Young  then  entered  into  the 
conversation,  called  the  defendant  some  names,  and  then  lunged 
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over  Charles  Youn;^*s  shoulder  and  pointed  or  planted  a  f.un  ar^oinst 
the  left  side  of  defendant's  nose.   Defendant  said  he  heard  the 
weapon  click  after  which  he  brought  up  both  of  his  hands  in  an 
effort  to  divert  Timothy's  aim.   At  that  point,  the  defendant 
fired  his  weapon  twice.   Timothy  Young  was  killed  by  one  of  the 
bullets  fired  from  the  defendant's  gun.   The  defendant  then  called 
for  someone  to  phone  for  the  police  and  for  an  ambulance. 

A  .25  calibre  automatic  pistol  belonging  to  decedent 
vms  found  on  the  porch  by  police  officers  when  they  arrived. 
Defendant  turned  over  his  weapon  to  the  police  voluntarily. 

A  crime  laboratory  technician  testified  concerning 
the  Exhibits  1  and  T ,    a  spent  cartridge,  a  particle  of  lead  and 
a  .38  calibre  Rome  revo.lver  belonging  to  the  defendant.   He  also 
testified  about  Exhibit  2  which  was  the  decedent's  semi-automatic 
pistol  which  contained  a  clip  with  five  rounds  of  ammunition  and 
one  loose  round  of  ammunj.tion.   The  expert  tested  tne  decedent's 
gun  and  stated  that  it  did  misfire  once  in  tvielve  shots  (on  the 
sixth  shot) .   He  also  examined  the  loose  cartridges  and  found 
that  one  round  of  ammunition  had  a  slight  indentation  in  it. 
As  to  v;hether  he  could  form  an  opinion  as  to  the  possible  mal- 
functioning of  one  of  the  shells,  he  stated  that  this  could  not 
be  determined.   He  could  not  say  which  cartridge  was  in  the  chamber 
of  decedent's  gun  at  the  time  of  the  incident  but  did  note  that 
the  indentation  on  the  bullet  could  have  been  caused  by  the  firing 
pin  striking  it. 
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Mrs.  Davics,  the  estranged  vn  f o  of  tlic  defendant, 
testified  for  the  defense,  stating  that  the  defendant  left  v/ith 
a  I'-^un  on   the  mornint';  of  the  incident  in  order  to  take  it  to  an 
Arthur  Smith's  house  in  order  to  pawn  it.   On  rebuttal,  the 
prosec\ition  called  Arthur  Sinith  who  admitted  that  the  defendant 
h'ld  hccu  to  liis  liour.o  on  the  day  of  tlio  shootinr;>  but  had  made  no 
V'ont}  on  of  any  f';un . 

Upon  this  appeal  from  the  conviction,  the  defendant 
asserts  ii-.aiiy  issues  for  revlevf,   The  defendant  contends  that  the 
evidence  v/as  insufficient  to  prove  the  crime  pf  involuntary 
mar:slau[^;lT(.or  beyond  a  reasonable  doubt;  that  the  method  of  jury 
selection  amounted  to  a  systematic  and  deliberate  exclusion  of 
bHMr-k.q;  fnr,t   the  Decatur  Police  Department  "bun^^led"  in  the 
handling  of  evidence ^  and  that  such  anounts  to  a  violation  of 
defendant's  right  to  due  process:  and,  finally,  that  the  trial 
court  erred  in  denying  the  defendant's  motion  for  probation. 

The  issue  sought  to  be  raised  In  the  trial  court,  and 
here,  alleging  the  systematic  and  deliberate  exclusion  of  blacks 
from  the  jury  is  in  our  viev;  disposed  of  by  the  opinion  of  our 
Supreme  Court  in  People  v.  Cross,  4o  111. 2d  85,  237  N.E.2d  437. 
Here,  as  there,  the  only  matter  relating  to  systematic  and 
deliberate  exclusion  v/as  the  mere  assertion  of  that  fact.   Such 
is  not  sufficient  to  establish  a  prima  facie  case  of  systematic 
and  deliberate  exclusion  requiring  proof  by  the  State  which  would 
negate  purposeful  discrimination.   See  also  People  v.  Petty, 
3  Ill.App.3d  951,  279  N.E.2d  509. 
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Vic   turn   nov/  to  the  defendant's  contention  tho.t  the 
"bvm,-,.l.i.ng  of  tlie  police"  xn   frdlinf^  to  mark  the  order  of  the 
bullets  removed  from  the  decedent's  gun  amounted  to  a  violation 
of  tl;e  defendrnt's  right  to  due  process  of  lav;.   The  testimony 
of  t\';o  v;itne.-"ses,  detectives  Butts  and  Sexton,  indicated  that  they 
disc;riiicd  the  v;capon  at  the  police  headquarters  and  unloaded  the 
cartridge,  pD.acing  the  item.s  in  an  envelope  bag.   There  v;as  one 
cartridge  in  the  cham.bcr  a.nd  one  in  the  clip  but  no  effort  was 
made  to  distinguish  betv;een  the  tv.'o  at  that  time.   The  defendant 
gave  the  officers  an  oral  state!;,ent  but  he  did  not  mention  tiie 
misfiring  of  tiie  decedent's  giui  ii^  that  statement.   Another 
v.'itness,  a  d!::Lectave  Davis,  vjho  had  taken  the  v/rittcn  statement 
from  the  defendant,  testified  that  the  defendant  had  never 
mentioned  a  ir.isfire.   Tlie  defendant's  assertion  that  "bungling" 
deprived  him  of  due  process  finds  no  support  in  this  record.   Tna 
officers  who  are  accused  of  bungling  were  not  specifically 
alerted  to  the  possibility  of  a  misfire  and  there  is  no  reasonable 
basis  asserted  by  the  facts  of  this  case  to  make  the  identification 
of  the  cartridge  in  the  chamber  or  in  the  clip  meaningful  as  of 
the  time  the  weapon  was  disarmed. 

Turning  nov;  to  a  consideration  of  the  defendant's 
assertion  that  tlie  evidence  was  insufficient  to  prove  guilt  beyond 
a  reasonable  doubt,  we  note  from  the  summary  of  the  evidence  that 
v;e  have  recited  that  defendant's  account  of  the  events  leading' up 
to  the  shooting  differed  substantially  from  the  testimony  presented 


-^- 


"'"••""■^'^ ■<  I J  <ui>  '»mmi^itmm'mwmime:-mrmmfmfmmammmmif 


by  the  pror.ccution  through  its  sevei-al  v/itner.Gen .   The  defendant's 
reliance  upon  the  defense  of  self-defense  and  tlie  credibility  of 
the  witnesses  and  the  option  to  believe  one  version  or  tliC  other 
v/as  for  tlie  trier  of  fact.   As  v/e  noted  in  People  v.  Rodr'^erG  (D.9Y1), 
2  Ill.Appod  507,  276  N.E.2d  504,  the  trier  of  fact  could  determine 
whether  the  defendant's  action  v;as  likely  to  cause  death  or  r,reat 
bodily  harm  and  whether  his  conduct  constituted  a    gross  deviation 
from  the  standard  of  care  which  a  reasonable  person  would  exercise 
in  the  particular  factual  situation.   Our  reviev;  of  this  record 
leads  us  to  the  view  that  the  jury  could  determine  the  defendant's 
conduct  v;as  such  that  the  death  of  Timothy  Youn(j  v;as  involuntary 
manslaughter.   Certainly  there  is  no  absence  of  evi.dence  sufficient 
"CO  convicb  oeyona  a  rcasonaoxe  aouDX. 

We  find  no  abuse  of  discretion  in  the  denial  of  probation. 
The  defendant's  prior  record  shows  that  he  had  plead  guilty  in 
1962  to  a  forgery  charge  upon  which  he  v;as  sentenced  to  a  term 
of  1-5  years  in  an  Indiana  institution.   He  also  had  a  prior 
conviction  for  grand  larceny  in  19^8  for  which  he  was  given  a 
penitentiary  sentence.   The  offense  here  involved  and  the  back- 
ground of  the  defendant  shown  by  this  record  does  not  suggest 
the  trial  court  in  any  way  abused  his  discretion  in  denial  of 
probation. 

The  judgment  of  the  circuit  court  of  Macon  County  is 
affirmed. 

JUDGMENT  AFFIRMED. 

SMITH  and  SIMKINS,  JJ,  concur. 
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71-lM                                              STATE    OF    ILLIKOIS 
W.    K.    GIKOUX  VS.    MERLIN  KARLOCK  ■  /i^'Sth  .     
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APPELLATE  COUBT  TlIERD   DlCTRIcr 

OrTA-^VA 

At  a  term  of  the  Appellate  Court,  begun  and  held  at 
Ottawa,  on  the  1st  Day  of  January  in  the  Year  of  our  Lord 
one  thousand  nine  hundred  and  seventy-two,  v/ithin  and 
for  the  Third  District  of  Illinois: 

Present— 


HONORABLE  JAY  J.  ALLOY,    Presiding   Justice 
HONORABLE  WALTER  DIXON,  Justice 
HONORABLE  ALBERT  SCOTT,  Justice 

JOHN  E.  HALL,  Clerk 

JAMES  A.  CALLAHAN,  Sheriff 


BE  IT  REMEMBERED,  that  aftenvards  o]i 
SEPTEMBER    19,    ]972 
the  Opinion  of  tlie 


Court  was  filed  in  the  Clerk's  Office  of  said  Court,  in  the 
words  and  fi/^jures  following,  viz: 


?Jo.    Y]-]24 

111  TIkj 
APPEL-LATE  COURT  OF  IL-LINOIS 
Third  JOislricL 
A.    D.    1972. 


W.    K.    GIROUX,  )  Appeal  from  the 

)  Circuit  Court  of 

Claimant-Appellant,  )  Kankalcee  County 

)  •  

vs.  ) 

)  Honorable 

MERLIN  InARLOCK,    Executor  of      )  Victor  N.    Cardosi 

the    Estate  of   Everett    Madison,      )  Judge   Presiding 

deceased,  ) 

) 

Respondcnt-Appcllee.  ) 


ALLOY,    J. 


Abstract 


This  is  an  appeal  from  an  order  of  the  Circuit  Court  of  Kankakee 

County  granting  a  suinmary  judgnient  for  the   executor  of  tlie   estate  of 

Everett  Madison,    deceased,    disallowing  a   probate   claim  filed  by 

\\\    K.    Giroux.     The  decedent,    Everett  Madison,    died  on  June   19,    1968, 

;ijjd   M<r])ij   i'.;i  i  lor  ]<  w;i::   ap]jijir)te(l  <>>:(;cutor  of  his   estate. 

\ 

It  app<'ars   from  the   record  that  on  August  21,     19^8,    W.    K.    Giroux, 
r-enerally  liereinaftcr   referred  to  as  "  claiinant "  ,    filed  a  claim  in  the 
probate  proceedings   referred  to  for  the   sum  of  $170,  859.  09  which  he 
asserted    represented   principal  and  interest  purportedly  due  and  owing 
on  a  dr'mand  and  judgment  note  of  $78,  000   signed  by  decedent  and   dated 
May  21,    1951.      The  executor  filed  a   sworn  answer  denying  the   material 
allcgatiojis  of  tlic   claim  and  affirmal  ivi;ly  alleged  among   other  things 


l-hat  the  claim  was   barred  by  the   slatute  of  limitauions ,    and  Lhal;  Um   de- 
cedent liad,    on  various  occasions   subsequent  to  the   date  of  tlie   note, 
acknowledged  that  it  liad  been  paid  or  settled   by  the   parties   Lhercto. 

It  was  expressly  stated  and  shown  by  exhibits  appended  to  the  answer 
that  the  executor's  claim  of  payment  or  settlement  was  based  on  the 
following:     (a)  an  account  stated  executed  by  the   claimant  on  December  26, 
195Z,    in  which  he  acknowledged  that  he  was  indebted  to  the  decedent  for 
the  sum  of  $35,  320  as  evidenced  by  a  note  of  the  same  date,    and  in  which 
the  claimant  declared  that  he  held  all  of  his  property  in  trust  for  the  de- 
cedent until  such  time  as  the  note  was  paid  and  further  provided  that  after 
the  note  had  been  paid,    one-half  of  claimant's  property  would  belong  to 
the  decedent;  (b)  the  circumstance  that  claimant  failed  to  list  the  note  of 
decedent  as  an  asset  in  the  bankruptcy  proceeding  which  had  been  initiated 
against  the  claimant  by  a  creditor  in  1953;  (c)  that  claimant  in  the  same 
bankruptcy  proceeding  filed  an  answer  under  oath  wherein  he  alleged 
that  he  was  insolvent  on  June  3,    1953;   (d)  that  in  a   1968  court  proceeding 
to  discover  assets,    which  took  place  but  months  before  decedent's  death, 
claimant  stated  under  oath  that  he  had  no  assets;  and  (e)  that  decedent  on 
various  occasions  between  1951  and   1966,    had  in  fact  loaned  substantial 
sui-ns  of  money  to  claimant. 

After  discovery  proceedings,    the  executor  filed  a  motion  for  summary 
judgment,    which,    as  amended,    relied  upon  the  facts  and  theories    of  his 
answer   as  a  basis  for  sucli  relief.      Claimant  filed  a  response  in  opposition 
to  the  motion,    and  submitted  therewith  his  own  affidavit  and  a  discovery 
deposition  taken  from  iiim  ia  the  case.      The  affidavit,    in  substance,    set 
fortii  liiat  dcModcnt  had  executed  the  claim  note,    that  claimant  had  delivered 
to  dcTtdent  <  asli  ant)   chrcks  totaling  the  amount  of  tj-jo   note,    and  that   decedent 


liad   mkiim;   paymcnis   on  iliij   nol.c  aL  timet;   ami   in  airiOnnls   as   i  ncl  ii;al  cd   in 
I  !n;   rlpi  i";i.      J-^irlii  r:M  nn'iil  ;j   dii  1  hr   nolr>,     in  ihi;    !ki  ikjw  rii:i  ng   of  clairnnnl:   nnly, 
p-.ir]icir(    Lo   show   payments  as  follows:     April   6,    1954   -   $1,000;   Scpt>,n"iber  8, 
1956  -   $700;    May  ?.,    1','61    -   $500;  Api-il   P.,    1964   -  $Z,  500;  July   12,    1964  - 
$1,000;   and  Au;-ust  3,    1964   -   $1,500.      Claimant   in  his   affidavit  ackiiowJcdc^fd 
tliat  he  had  signed  the  "account  stated"    on  December  Z6,     1952,    but  denied 
tliat  decedent  Aladison  had  in  fact  loancid  him  $35,320,    and  stated  tliat  he 
had   si:;ned  the  account  stated  aftei-  lep.al  counfud   had   explained  to  liim  that 
it  "was   only  a  technicality",    and   designed  for  the    "protection"    of  the 
claimant. 

It  appears  from  claimant's  deposition  that  he  was  approximately  35 
years   old  on  March  21,    1951,    when  the   claim  note  ^^'as   dated,    and  that  the 
decedent  was  almost  30  years   his   senior.      Decedent  was   a  cattle  buyer 
and   presumed  to  be  a  millionaire.      ClaiiTiant  had  graduated  from  high 
school,    had  worked  as  a   helper  on  a  truck,    and   had  been  in  the   military 
service  as  a  pilot  from  1942  to   1947.      Following  his  separation  fromi  the 
military  service,    he  went  to  VvOrk  as   a   car  salesman  for  a  dealer  in 
A4omcnce,    Illinois,    and  later  in  1947,    purchased  a   site  under  contract 
for  deed  and  went  into  the  used  car  business  on  his  own.     He  paid  $19,  000 
for  this  location  and  said  that  he  paid  off  the  contract  for  deed  between 
the  years    1947  and   1953. 

Claimant  staffed  that  he  had  known  the  decedent  when  claimant  was 
a  boy,    when  decedent  came;  to  the  farin  of  claimant's  father  to   purchase 
cattle.      lie   slated  thai    his   sole   re  la  t  i  on  ship  witli  decedent  between    1947 
and    19  50  occurred  when  he   piloted  the  decedent  or  his  wife  on  various 
trips,      ile  at  first   .'■4ated  that  lie   had   no   other  business   dealings  w-ith  the 
decedent  until   1953,    but   later  stated  that  lie  and  decedent  had  invested 


some  money  in  an  oil  field  venture  in   1949  or   1950,    when  claimant, 
according  to  his  testimony,    invested  $Z0,  000.      Later,    claimant  further 
corrected  liis  testimony  to   state  tliat  he,    the  decedent,    and  others   had 
entered  into  four  or  five  smaller  oil  ventures  in  1948  and   1949,    eacli 
niaking  matching  investments  of  about  $14,000.      The  oil  ventures  were 
unsuccessful. 

In  explaining  the  transaction  involving  the  claini  note,    claimant 
testified  that  decedent  came  to  him  about  two  weeks  before  May  21,    1951, 
and   stated  that  he   needed  $100,  000  "for  a  little  bit".      According  to  the 
claimant,    the  claimiant  told  the  decedent  that  he   didn't  have  $100,  000  but 
could  possibly  scare  up  $70,  000  or  $80,  000  in  two  weeks  time  and  that 
about  two  weeks   later  he  gave  decedent  $52,  000   in  cash  and  checks   he 
had   received  from  car  purchasers  totaling  $26,  000.      Complainant  said 
that  he  h?>d  about  $18,  000  in  casli  of  his  own  when  decedent  :Tiade  the 
request     and  that  he  raised  the  balance  of  the  $78,  000  delivered  to  decedent 
by  "  liquidating"    his  inventory  of  used  cars.     No  one  witnessed  the  delivery 
of  tlie  nioney,    which  he  stated  occurred  at  the  used  car  lot,    and  it  like- 
wise appears  that  the  transaction  was  unknov>/n  to  anyone  else.      Claimant 
stated  that  he  typed  the  note  himself,    that  he  placed  it  in  a  fireproof  box 
in  his  home,    where  it  remained  until  after  the  decedent's  death,    and  that 
he  bad  exhibited  the  note  to  no  one,    nor  told  anyone  about  it,    until  he 
showed  it  to  his  attorney  after  the  decedent's   death. 

Claimant  admitted  that  decedent  Iiad  frequently  made  loans  to   him 
ranging  up  to  $6,000  after  March  21,     ■951,    and  claimant  also  acknowledged 
that  d<jced(;nt  had  made  him  a  loan  of  $42,  000  prior  to  tliat  date.      1-Ie   stated, 
liOwevcr,    that  he  did  not  owe  decedent  $35,  320  as   set  forth  in  the  account 
stated  on  ]3ecembcr  26,    1952,    and  said  he  had  no  recollection  of  signing 

tilt;  ];.itt<:r  t'orument.      V/lu-n  questioned  about  endorsements  on  tlic   claim 

I 
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iiol.c,    cl.iiniani;   SPid  llinL   lie   had  liinist-lf  iriaclo   (.he  April    6,     1 'J5-1  ,    payn-.enl 
of  $1,  00(1,    ..ml   Ll-,c  SeplomlH- r   8,     I'J'^^,    [iny  ii  ifnt   of  $700  Ijy  drnwiiifr   U^nt]^■^ 
oil!;   of  nioiii-y   jn'   vvn:-;   holding   in  trust   for  tl-e  benefit   of  dcccrlenl    (pre- 
iiinii.iMy  i 'lU'   trust   rrentcd   in  I  in:  account   £)t;'.l(:d)   nnd  that   he   h,jrl   dune    so 
without  any  direction  from  decedent.    He  could  not    recall  the   payment  of 
$500  on  SeptoTiber  8,    1956,    but  slated  that  payment  of  $2,  500  endorsed 
on  the  note  as. of  April  8,    1964,    had  been  paid  by  the   decedent   in  casJTi. 
Claimant   stated  that  decedent  gave  him  the  cash  at  a  used  car  lot  of  a 
]nan  named  Artncr,    in  the  latter' s  presence,    and  that  the  claimant  had 
the   note  with  him  and  tliat  he,    the  clainnant,    put  the  endorsement  on  it 
at  that  time.      He   couldn't   remember  whether  the  final  two  payments   of 
$1,000  and  $1,500  were   paid  by  check  or  cash  but   stated  uhat  the  $1,000 
had   l)ec;n   i^iven   to  liim  while   lu;  anrl  the   deci.:dcMit  wc;rc  at   a   restaurant 
and  the   second  while  he  was  at  a  lunch  counter. 

Prior  to  the  Iicaring  on  thi;  motion  for  summary  judgment,    the 
executor  had  filed  a  waiver  of  objections  to  the   competency   of  claim- 
ant's affidavit  and  deposition  (1971   Illinois  Revised  Statutes,    Ch.    51, 
§Z),    as  to  the   summiary  judgment  motion  only,    and   not  for  any  other 
purpose.      At  the   conclusion  of  the  hearing,    the  trial  court  entered 
an  order  granting   summary  judgment  for  the  executor  and  dis- 
allowing the  claim  after  making  findings  that  a  claim  under  the   note 
was  barred  by  the   statute  of  limitations;  that  the   claim  was  barred 
by  the  admissions   of  claimant   in  the   exhibits   heretofore   referred 
to;   that  the   claim  was  barred  by  the   account   stated  as   of  December  Z6, 
195Z;  and    Ib.at    there    was    no    genuine    issue    as    to    any    material 
fact.       In    the    memorandurii    of    opi;iion    which  preceded    the    formal 
order,      the    court    also    commented:       "It    is    impossible    to 


bt^Jicvf.  l:i);il;   Eve  rcl.t  A4n(li.';on  was   inflt'l^led  to   claimaiil;  and   yL   flairrjant 
would  tlir,  reaftc  r  liavc  loorrowed  moacy  from  Madison  in  large  ariiounts 
from  tinir  fo  timo   and    rnf)ay  :iaid   borrov^cd   ranmn,    a;;    is    clcajdy   r.hown 
by  llu-   e:-.hil)il.s   and  .idmlLU-d   by  claimant   in  his   deposition". 

On  appeal   in  tiiis   Court,    claimajit  first  contends   that  tiie  trial    court 
erred  in  finding  that  the  claim  had  been  barred  by  the   statute  of  linaita- 
tions  (1971  Illinois  Revised  Statutes,    Ch.    83,    Par.    17).      In  view  of  our 
disposition  of  the  case  we  believe  it  ie;  unnecessary  to  discuss  this  issue. 

Under  Section  57  of  the  Civil  Practice  Act  (1971  Illinois  Revised 

Statutes,    Ch.    110,    Par.    57)  it  is  directed  that  a  summary  judgment 

should  be   rendered  if  the  pleadings,    depositions   and  admissions  on  file, 

together  with  the  affidavits,    if  any,    "show  that  there  is  no  genuine  issue 

as  to  any  material  faci'and  that  the  imoving  party  is  entitled  to  a  judgment 

or  decree  as  a  matter  of  law.     As  pointed  out  in  RUBY  v.    WAYIVlAN,    99 

111.   App.    2d  146  at  150: 

"Courts   have  construed  this   section  to  mean  that  in  deter- 
mining if  there  is  a  genuine  issue,    inferences  may  be  drawn 
from  the  facts  which  are  not  in  dispute,    and  if  fair-minded 
persons  could  draw  different  inferences  from  these  facts, 
then  a  triable   issue  exists.       Peirce  v.    Conant,    47  111.    App. 
2d  294,    300,    198  N.E.    2d  555." 

In  making  such  determiination,as  the  court  in  RUBY  v.    WAYMAN,    supra, 

furthc  r  stated: 

"...    the  court  naust  construe  the   pleadings,    depositions   and 
affidavits  most  strictly  against  the  moving  party  and  most 
liberally  in  favor  of  the  opponent." 

As  stated   in  SCHUMACHER  v.    FATTEN,    18  111.    App.    2d  387,    390-391: 

"The  purpose  of  such  procedure  is  not  to  try  an  issue  of  fact 
but  to  determine  whether  one  exists  between  the   parties."  • 

At  the  timie  of  tiie  deposition,    claimant  professed  to   ha\-e  no  knowledge 

of  the  dof  viDient   of  December  26,     1952   (labcleil  "an   account   stated"    by  t'ne 
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CXI- i(il  ()  1  )  ij  r  of  linvlii;^   ;;i;Micfl   ;j' uc  !"c   'locnnu-nt.      Yi'(,     lal^cr   in   lii.'i   rl'-por;  il  ion, 
;;<-   s;;i.tc<i  llip.l    In?  had  inarlo  ihe   fi  r.st   l\>.'0  pa  ynnen'L.'i   on  ddcedonL' s   nolo   by 
drnwin;^    rniid.'j   i'vovn  :^   l.riK.^t   lio   iiad   ciTal.od   for  dc  cnrli.:  nt' s   Ix^nnfii.      IL   ij: 
the   purport  oi  Lho  ciocnirient  of  Decoidoer  Z6,     195Z,    Ihat  it  had   crcatod 
just  sucli  trust  for  obligations  from  Giroux  to  Madison.      In  his  affidavit, 
made  subsequent  to  the  deposition,    claimant's   recollection  was  improved, 
for  on  this  occasion  he  stated  under  oath  that  he  had  signed  the  document 
of  Dttcember  26,    195Z,    on  advice  of  counsel  tliat  it  was  a  mere  legal 
technicality.      Further,    in  his   deposition,    claimant  first   stated  that  lie 
"did  not  know"    if  he  owed  decedent  $35,320  as   stated  in  the  document 
of  December  26,    1952,    but  when  the  instruinent  was  produced  he  said 
he  was  "positive"    that  he  did  not.      Also,    claimant  first  gave  testimony 
to  th.e   effect  that,    prior  to  his   purported  loan  of  $78,000  to  decedent,    his 
only  business    rekitionship  witli  decedent  had  been  to  pilot  the  latter  on 
various  trips  tiiroughout  the  country.      lie  had  testified  earlier,    incon- 
;;istently,    that  th(T  d^-cedent  had  loaned   him  $42,  500  prior  to  the  time  of 
clainiant' s   loan  to  decedent,    and   claimant   later  testified  that  he  and 
the   decedent  had  entered  into  some   oil  transactions  in   1949   or   1950. 
The  recitals   referred  to  are  simply  exanaples   of  certain  incon- 
sistencies v^hich  appear  throughout  the  deposition.     To  overcomie  thein, 
claimant  states  that  they  naerely  go  to  credibility,    and  contends  that  a 
court  may  not  weigh  evidence  on  a  motion  for  summary  judgment.      He 
reverts  to  his  position  that  his  denial  of  payment  or  settlenaent  made 
bU7nmary  judgn^.ent  improper.      As  v.'c  view  the   language  of  tlie   statute, 
the  trial  court  could,    and  did  in  this    case,    properly  consider  such  iii- 
consistencies   in  making   its   determination  as  to  whether  the   claimant 
(in  opposin;'^  the   summary  judgment  motion)  had   successfully  and 
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propr)-]y   ostabl ialicd  llial  llicrc  was   a  "gonuinc"    insuc   of  fact  to  be 
Irifci.      'J.'lic  ilocuiru-nta  ry  <;vJcicru:c' (rJ;-:'Ml  and   u  :1  a  IjI  i  shofl   Ijcfrjrc   f.lic 
dca(;h  of  Madison  and  Lho  assertion  of  (he  claim  l:>y  Girou:-:)  c  I  ca  rly 
cslablitilicd  Uiat  (jirouxwa.s   in  fact   iiid'dji.ed  Lo  Madi.son. 

It  stands  undcnied  in  the   record  that  claimant  stated   under  oath  in 
a   1953  Federal  Court  bankruptcy  proceeding,    two  years  after  the   date 
of  the  note  filed  by  the  clainaant,    that  claimant  was   insolvent,    and  also 
that  one  of  his  creditors  was  Everett  Madison  (if  a  $78,  000  note  fron:i 
Madison  had  been  shown  it  would  have  made  Gifoux  solvent).     Also,    in 
a  citation  proceeding    but  a  few  months  before  decedent's   deatii,    claimant 
stated  under  oath  that  he  liad  no  assets.      Yet  he   now  contends  after  many 
years  and  after  the  death  of  Madison  that   he  has   at  all  timies  had  the   note 
of  decedent  as  a  valid  obligation.      There  was   evidence  to  establisli  that 
Madison  was  not  an  orderly  person  and  that,    if  a  note  had  been  paid  or 
discharged,    Madison  miight  not  have   received  the  note.      The  "account 
stated"    document  was  obviously  designed  to  establish  the  amount  of  the 
debtor-creditor  relationship  between  Giroux  and  Madison  in  December 
of  1952.      Madison  was   shown  therein  as  a  creditor  of  Giroux  £0  the    ex- 
tent of  $35,  3Z0.     No  evidence  which  would  be  competent  was  siiown  in 
the  deposition  or  affidavit  which  could  operate  to  contradict  this 
established  debtor-creditor  relationship.     Admissions  of  Giroux  of 
record  in  the  bankruptcy  case  and  in  the  other  court  proceeding,    to 
the  effect  tliat  he  had  no  assets,    operate  to  corroborate  the    "account 
stated"    document.      The  trial  court  could  properly  conclude  that  the 
claimant  failed  to  show  facts,    which  could  be  established  by  con^petent 
evidence,    to  support  claimant's  position.      We,    therefore,    believe  that 
the  trial  court  was  justified  in  denying    relief  in  that  court  to  the 


I   1.1  i  ]  n.i  III  ,     .1  n  1 1   I  li.i  I    I  III'   I  r  i,i  I    (  i  mi  rl  '  :,    i   in  1 1  1  u  :;  i  (  mi   I  li.il,    I  In;     re  (  (  j  i-i  I    ,i  ni  1    rx  ■• 
liiliil:;.     i  in:  1  ml  i  II  j;  ruli  n  i :; ;;  ion  s   liy  Ihc   (:)rijm;ni(,  t.hnl.    I'ivi' rc'l  L   M  :i  <1  i :;  on   w,\:i 
not    in<lt-l)(  (;fl  Itj   liiin,    justilicfl  the   cnurl.'s   dctn  rmiiial.io  n  IbaL  there   coiilr] 
nut  hv.   c:ons)cl<;  red   lo  he  a   fairly  d  i  r.  |.)\it  i  rl  qiieslinn  of  fart   in  thai;   car.e. 

l''()  r  the    reasons   stated,    tiic  jud;MjH;nt  of  the  C  i  rcnit  Cou  rt  of 
Kankakee   County  will  be  affirmc;d. 

Judgment  Affirmed. 


Scott,    J.    and  Dixon,    J.    concm' 
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STATE  OF  ILLINOIS 


APPELLATE  COURT      '^^ 

AT  AN  APPELLATE  COURT,  for  the  Fourth  Judicial  District  of  the 
Stale  of  Illinois,  sitting  at  Springfield: 

PRESENT 

HONORABLE  HAROLD  F.    TRAP?, Prosiding  Judao 

HONOR ATILE   SAMJEL   0.    SMITH, j-^, ^g c 

ii0N0]{Av,Lj';  i/i'iLANi)  l>:lmkin.s 


_Judgo 


Attcnt:    ROBERT  L.  CONN,  Clerk. 


BE  IT  REMEMBERED,  that  to-v/it:  On   the  ?0t.h day 

of Sgptembgr A.  D.  19  72    ,  there  was  filed  in  the  office  of 

the  Clerk  of  the  Court  an  opinion   of  said  Court,  in  words  and  figures 
following: 


Geiioral  Mo.  11716 


Aqcnda  No.  72-117 


STATE  OF  ILLINOIS 
IN  THE  APPELLATE  COURT 
FOURTH  DISTRICT 


PEOPLE  OF  THE  STATE  OF  ILLINOIS,    ) 

PLAINTIFF-APPELLEE    ) 

vs 

ROBERT  ADEAK  McCULLOUGH, 

DEFENDANT-APPELLANT 


Appeal  from 
Circuit  Court 
Adams  County 


MR.  JUSTICE  SIMKINS  dolivcred  the  opinion  of  the  Court. 

Defcndant-Appol  1  flnt  Robert  Adean  I'cCuHouqh,  entered 
a  plea  of  quilty  to  the  crime  of  theft  of  property  having 
value  in  excess  of  One  Hundred  Fifty  Dollars.   lie  was  sentenced 
to  an  indeterminate  term  of  two  to  five  years  in  the  peni- 
tentiary.  Thereafter  he  filed,  pro  se,  a  petition  for  post- 
conviction relief.   The  "Supplemental  Public  Defender"  of 
Adams  County  was  appointed  to  represent  the  defendant  in  the 
post-conviction  proceedings.   An  amended  petition  was  filed. 
The  pro  se  petition  was  a  conglomerate  of  charges  and  claims 
most  of  which,  if  true,  would  afford  no  basis  for  post-conviction 
relief.   The  defendant  did  charge,  however,  that  he  was  denied 
the  effective  assistance  of  counsel  in  the  proceedings  which  led 


•^nivviiKni-^issqgaMiiBamo 


to  his  conviction  and  sentence.   The  amended  petition  did  not 
contain  the  allegation  vrlth  reference  to  counsel.   The  trial 
court  dismissed  the  amended  petition  on  motion  on  the  qround 
that  it  did  not  set  forth  any  substantial  violation  of 
defendant's  constitutional  rights. 

We  have  cxf^mined  the  record  and  reverse  because  it 
fails  to  establish  compliance  with  Supreme  Court  Rule  G51  in 
that  it  contains  no  certificate  or  showing  that  counsel, 
appointed  in  the  post-conviction  proceedi ng, contacted  defendant 
in  person  or  by  niuil  to  ascertain  Iris  contentions  of  deprivation 
of  constitutional  right.   In  view  of  the  holdings  in  People  v 
Smith  37  111.2c;  622,  230  fl.r:.2d  1G9;  People  v  Terry  46  1 11. 2d  75, 
262  N.t.2d  923;  and  People  v  Augorbri  ght  '13  111. 2d  94,  251 
N.E.2d  180,  wa  direct  that  counsel  oth'^r  than  the  Public 
Defenoj-r  or  Supplemental  Public  Defender  be  appointed.   Cause 
reversed  for  further  proceedings  consistent  with  the  views 
expressed  herein. 

Trapp,  P.  .} .  ,  and  Smith,  J.  concur. 
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72-44 
UNITED  STATES  OF  AMERICA 


7      T  .3 


^•a.  K 


^19 


state  of  Illinois  ) 
Appellate  Court    )   sa: 
Second  District    ) 

APCT 

6    tilLJ-^fco*^  tl  o 


At  a  session  of  the  Appellate  Court,  begun  and  held  at 

Elgin,  on  the  6th  day  of  December,  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and  seventy-one,  within  and  for  the 
Second  District  of  Illinois: 

Present  —   Honorable  GLENN  K.  SEIDENFELD,  Presiding  Justice 
Honorable  MEL  ABRAIIAMSON,  Justice 
Honorable  WILLIAiM  L.  GUILD,  Justice 
HOWARD  K.  KELLETT,  Clerk 
JOSEPH  C.  DORING,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to  wit:   On 
September  29,  1972    the  Opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  viz: 


NO.  72-44 


PUBL.  IH  ABST, 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


,^rr 


^r/( 


Appeal  from  the  19th 
Judicial  Circuit 
DuPage  County 

Hon.  L.  L.  Rechenmacher 
Judge  Presiding 


PEOPLE  OF  THE  STATE  OF  ILLINOIS 
Plaintiff -Appellee 
-vs- 

DENNIS  R.  HEINZ 

Defendant-Appellant 


MR.  JUSTICE  GUILD  delivered  the  opinion  of  the  court: 

The  trial  court,  upon  a  stipulation  of  facts  found  the 
defendant  guilty  of  the  crime  of  burglary  and  theft.   He  was 
g^ranted  probation  for  two  years,  the  first  ninety  days  to  be 
served  in  the  County  Jail  at  Wheaton,   He  requested,  and  the 
court  released  h^m  from  his  confinement  prior  to  the  serving 
of  the  full  ninety  days.   Shortly  after  his  release  he  was 
convicted  of  two  separate  offenses  of  deceptive  practices  and 
two  separate  offenses  of  theft  in  Cook  County  and  sentenced 
to  nine  months  in  the  State  Prison  farm  at  Vandalia.   A 
petition  was  filed  to  revoke  probation  in  Du  Page  County  and 
on  October  1,  1971,  his  probation  was  revoked  and  he  was 
sentenced  to  a  term  of  not  less  than  eighteen  months  nor  more 
than  four  years  in  the  State  Penitentiary. 

DefencJant  was  represented  by  private  counsel  at  the  time 
probation  was  granted  and  at  the  time  probation  wag  revokedt 
The  Pub^tQ  Defender  was  appointed  to  represent  hira  in  this 
appeal  and  has  now  filed  a  motion  to  withdraw,  alleging  that 
t^here  are  nQ  grounds  for  a  meritorious  appeal. 
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We  have  followed  the  dictates  of  Anders  v.  California, 
386  U.S. 738.   The  appeal  has  been  considered  on  the  basis  of  the 
record,  together  with  counsel's  motion.   The  record  shows  that 
defendant's  probation  was  revoked  in  accordance  with  111.  Rev. 
Stat.  Ch.  38,  Sec.  117-3  (1969)  and  decisions  thereunder.   The 
record  indicates  that  the  sentence  imposed  was  appropriate  to 
defendant's  offenses  and  was  not  excessive. 

Finding  no  error,  the  motion  to  withdraw  is  allowed 
and  the  judgment  of  the  Circuit  Court  of  Du  Page  County  is 
affirmed. 

MOTION  ALLOWED.  JUDGMENT  AFFIRMED, 

SEIDENFELD,  P.J.  and  ABRAHAMSON  J  .  Concur. 


i.A.  5^0 

UNITED  STATES  OF  AMERICA 


State  of  Illinois  ) 
Appellate  Court    )   sa; 
Second  District    ) 


At  a  session  of  the  Appellate  Court,  begun  and  held  at 

Elgin,  on  the  6th  day  of  December,  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and  seventy-one,  within  and  for  the 
Second  District  of  Illinois: 

Present  —   Honorable  GLENN  K.    SEIDENFELD,  Presiding  Justice 
Honorable  MEL  ABRAHAMSON,  Justice 
Honorable  WILLIAM  L.  GUILD,  Justice 
HOWARD  K.  KELLETT,  Clerk 
JOSEPH  C.  DORING,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to  wit:   On 
September  29,  19  72   the  Opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  viz: 


NO.    71-302 


Abobract 


IN  THE 

APPELLATE   COURT   OF   ILLINOIS 
SECOND  DISTRICT 


SfP2  0rsr2 
HOWARD  K  KF/frTT  ., 


THE  PEOPLE  OF  THE  STATE  OF 
ILLINOIS, 

Plaint iff -Appellee, 


V. 


HERDIS  SOCKWELL,  JR., 

Defendant -Appellant, 


i 

Appeal  from  the  Circuit 
Court  of  the  17th  Judi- 
cial Circuit,  Winnebago 
County,  Illinois. 


MR.  JUSTICE  ABRAHAMSON  delivered  the  opinion  of  the  court. 

The  defendant,  Herdis  Sockwell,  Jr.,  was  arrested  on  April 
12,  1969,  for  the  crime  of  rape.   On  April  28  Sockwell  waived  his 
right  to  a  preliminary  hearing  and  he  was  indicted  together  with 
Webster  Williams  and  Roy  Junior  James.   On  July  28,  all  three 
defendants  waived  their  right  to  a  jury  and  the  matter  proceeded 
to  trial.   On  July  31,  all  three  were  found  guilty  as  charged  in 
the  indictment  and,  subsequently,  the  court  denied  motions  for  a 
new  trial  and  in  arrest  of  judgment.   After  a  hearing  in  aggravation 
and  mitigation,  Sockwell  was  sentenced  on  September  11  to  a  term 
of  8  to  20  years  in  the  penitentiary.   Williams  received  a  similar 
sentence  and  James  was  sentenced  to  a  term  of  6  to  20  years. 

The  complaining  witness   testified  that 
she  was  accosted  by  two  men  as  she  left  a  laundromat  in  Rockford 


at  approximately  1:30  A.M.  on  Saturday,  April  12.   One  of  the  men, 
identified  as  Sockwell,  she  had  observed  only  moments  earlier  in 
the  back  of  the  laundromat. 

After  a  brief  and  futile  effort  to  run  away,  the  complainant  was 
carried  by  the  two  men,  identified  as  Sockwell  and  James,  to  a 
red  Pontiac  automobile,  driven  by  the  third  defendant,  Williams. 
She  was  placed  in  the  back  seat  of  the  vehicle  and  her  clothing 
forcibly  removed.   The  car  was  driven  a  short  distance  away,  parked 
in  an  empty  lot  where  each  of  the  men  had  intercourse  with  her. 
She  testified  that  she  begged  them  not  to  hurt  her. 

After  the  intercourse  was 'completed,  the  complainant  pulled 
on  her  clothing  and  ran  approximately  1-1/2  blocks  to  the  home  of 
her  former  sister-in-law.   She  told  her  that  she  had  been  raped 
and  the  police  were  immediately  summoned.   A  hospital  examination 
shortly  thereafter  verified  that  intercourse  had.  in  fact,  occurred. 

During  the  morning  of  April  12,  a  brother  of  the  victim 
stopped  a  red  Pontiac  in  Rockford  and  held  the  occupants,  Williams 
and  James,  at  gunpoint  until  the  police  arrived,   Williams  and 
James  were  arrested  and  shortly  thereafter  gave  statements  to 
the  police. 

During  the  evening  of  April  12,  police  officer  Leroy  Scholl 
of  the  Rockford  police  department  telephoned  the  Sockwell  home 
and  advised  him  that  he  was  charged  with  rape.   He  was  picked 
up  at  his  home  and  taken  into  custody.   On  April  13,  Sockwell 
furnished  a  statement  to  the  police  in  which  he  state4  that  he 
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had  removed  the  clothing  of  the  complainant  and  was  the  first  to 
have  intercourse  with  her  while  she  was  asking  them  not  to  hurt 

her. 

On  appeal,  Sockwcll  contends  that  (1)  his  arrest  was  illegal; 
(2)  his  statement,  given  as  a  consequence  of  an  illegal  arrest 
and  in  violation  of  his  constitutional  rights,  should  have  been 
suppressed;  (3)  the  trial  court  improperly  restricted  his  pretrial 
discovery;  (4)  his  guilt  was  not  established  beyond  a  reasonable 
doubt;  and  (5)  that  there  was  no  valid  reason  for  the  disparity 
of  his  sentence  and  that  given  James  and  that,  therefore,  his 
should  be  reduced. 

Prior  to  the  trial,  the  defendant  made  a  motion  to  suppress 
his  confession.   That  motion  challenged  the  statement  given  by 
Sockwell  on  the  ground  that  it  was  involuntary.   It  alleged  that 
he  was  arrested  on  mere  suspicion,  not  upon  reasonable  cause; 
that  he  was  illegally  detained;  that  he  was  deprived  of  his  right 
to  counsel;  and  that  he  did  not  understandingly  waive  his  consti- 
tutional rights.   That  motion  was  denied  after  a  hearing. 

A  motion  to  suppress  a  confession  on  the  grounds  that  it  is 
involuntary  is  brought  under  the  Fifth  and  Fourteenth  Amendments 
of  the  United  States  Constitution  and  section  10  of  Article  II 
of  the  1870  Illinois  Constitution.   Section  114-11  of  the  Criminal 
Code  provides  that  the  state  has  the  burden  of  going  forward  with 
the  evidence  and  proving  that  a  confession  is  voluntary.   111. 
Rev.  Stat.  1969,  ch.  38,  par.  114-11  (d). 
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A  motion  to  exclude  a  confession  on  the  ground  that  it  arose 
from  an  illegal  arrest  is  brought  under  the  Fourth  and  Fourteenth 
Amendments  of  the  United  States  Constitution  and  Section  6  of 
Article  10  of  the  former  Illinois  Constitution.   Section  114-12 
of  the  Code  provides  that  the  burden  of  proof  in  a  motion  to 
exclude  is  on  the  defendant.   111.  Rev.  Stat.  1969,  ch.  38,  par. 
114-12  (b). 

It  is  clear  from  the  body  of  the  motion  and  the  evidence 

adduced  at  the  hearing  that  the  motion  of  the  defendant  was 

brought  under  the  Fifth  Amendment  to  suppress  his  confession  as 

involuntary  rather  than  under  the  Fourth  Amendment  to  suppress 

evidence.   It  appears  from  the  record,  although  it  is  not  altogether 

clear,  that  Sockwell  was  arrested  on  the  basis  of  a  verified  complaint 

signed  by  police  officer  Leroy  Scholl  before  a  notary  public  and 

that  no  arrest  warrant  was  ever  issued.   An  officer  may  make  an 

arrest  without  a  warrant,  of  course,  if  he  has  reasonable  grounds 

to  believe  that  the  person  has  committed  an  offense.  (People  v. 

314, 
Harris,  105  111.  App.  2d  305, /245  N.E.  2d  80,84;  111.  Rev.  Stat. 

1969,  ch.  38,  par.  107-2  (c).)  As  we  have  said,  the  burden  is  on 

the  defendant  to  show  that  an  arrest  is  illegal  and  the  defendant 

neither  moved  to  suppress  the  evidence  on  that  basis  or  offered 

proof  to  show  that  the  arrest  was,  in  fact,  illegal.   Indeed,  the 

record  bears  out  that  Scholl  arrested  Sockwell  after  the  police 

had  taken  the "statements  of  Williams  and  James  that  implicated 
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Sockwell  in  the  commission  of  the  crime.   We,  therefore,  hold  that 
the  defendant  cannot  here,  for  the  first  time,  question  the  legality 
of  his  arrest. , 

Officer  Scholl  testified  that  he  advised  Sockwell  of  his 
right  to  remain  silent  on  the  way  to  the  station  after  his  arrest 
on  April  12  and  that  Sockvell  said  he  "...didn't  care  to  talk 
about  it."  The  next  morning,  before  8:00  A.M.,  Scholl  was  informed 
that  Sockwell  wished  to  speak  to  him.   Sockwell  then  asked  if  he 
could  telephone  his  mother  and  asked  her  if  she  had  hired  a  lawyer. 
At  the  end  of  his  telephone  call,  Sockwell  told  Scholl  that  he 
wished  to  make  a  statement.   Scholl  then  read  Sockwell  the  so-called 
"Miranda  Warnings"  in  regard  to  his  rights  and  Sockwell  signed  a 
waiver.   Sockwell  then  gave  the  statement  in  which  he  admitted 
having  intercourse  with  the  complainant  and  signed  it  after  it 
was  typewritten.   Sockwell,  however,  denied  that  he  asked  to  speak 
to  Scholl  or  that  he  was  informed  of  his  rights  prior  to  his  state- 
ment and  testified  that  he  signed  the  waiver  on  April  14  or  over 
24  hours  later. 

The  conflict  in  the  testimony  in  regard  to  the  circumstances 
surrounding  the  statement  was  one  to  be  resolved  by  the  trial  court. 
The  cases  have  consistently  held  that  it  is  for  the  trial  court 
to  determine  the  competency  of  a  confession  and  that  it  need  not 

be  established  beyond  a  reasonable  doubt.  (People  v.  Nicholls, 

101, 
42  111.  2d  91,/ 245  N.E,  2d  771,  777;  People  v.  Carter,  39  111. 

2d  31,  233  N.E.  2d  393,  397.)  Clearly,  the  determination  of  the 

trial  court  that  Sockwell  was  advised  as  to  his  rights  prior  to 
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his  statement  was  not  against  the  manifest  weight  of  the  evidence 
and  therefore  will  not  be  disturbed  on  review. 

We  also  cannot  agree  with  the  contention  of  the  defendant  that 
SchoLl  attempted  to  "break  his  will"  by  admonishing  him  to  "tell 
the  truth"  before  his  statement  was  made.   Although  an  earlier  case 
held  otherwise,  it  has  been  well  established  that  a  mere  statement 
to  tell  the  truth  does  not  make  a  confession  ipso  facto  involuntary. 
People  V.  Joe,  31X11.  2d  220,  225;  People  v.  Klyczck.  307111.  150.) 
Neither  do  we  agree  that  Scholl  was  precluded  from  taking  the  state- 
ment after  he  overheard  Sockwell's  telephoned  inquiry  to  his  mother 
in  regard  to  the  hiring  of  an  attorney.   The  court  found  that  Sockwell 
was  advised  both  orally  and  in  writing  of  his  right  to  counsel  and 
that  he  waived  the  right  before  making  the  statement  and,  as  we  have 
said,  that  finding  will  not  be  disturbed. 

The  defendant  next  argues  that  the  court  improperly  restricted 
his  pretrial  discovery  when  it  denied  his  motion  for  copies  of  the 
written  statements  of  the  complaining  witness.   It  appears  from  the 
record  that  the  statements  were  furnished  the  defense  during  the 
trial  after  the  witness  testified  and  that  she  was  extensively 
cross-examined  in  regard  to  the  alleged  inconsistencies.   Under 
the  new  Supreme  Court  Rules,  these  statements  would  be  subject  to 
disclosure,  (ill.  Rev.  Stat.  1971,  ch.  IIOA,  par.  412.}  However, 
under  the  rules  of  practice  then  in  effect,  the  order  of  the  trial 
court  was  perfectly  proper.   Although  there  is  some  indication 
that  the  prosecution  agreed  to  attempt  to  have  the  complainant 
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available  for  a  meeting  with  defense  counsel  prior  to  trial,  they 
wore  unablo  to  do  so.   Witnesses  are  not  obligated  to  speak  to 
the  defense  and  cannot,  of  course,  be  compelled  to  do  so.  [ People 
V.  Jackson,  116  111.  App.  2d  304,  314,  253  N.E.  2d  527,  533;  People 
V.  Mitchell,   16  111.  App.  2d  189,  147  N.E.  2d  883.)  In  view  of 
the  complete  cross-examination  of  the  witness,  after  her  statements 
were  made  available,  we  do  not  see  that  the  defendant  was  prejudiced 
in  any  event. 

It  is  also  contended  by  the  defendant  that  he  was  not  proven 
guilty  beyond  a  reasonable  doubt  since  there  were  no  visible 
scratches,  bruises  or  other  evidence  of  violence  on  the  person 
of  the  complaining  witness  or  the  three  defendants.   The  general 
rule  is  that  the  evidence  must  show  such  resistance  on  the  part 
of  the  complaining  witness  as  will  demonstrate  that  the  act  was 
against  her  will.   Resistance  is  not  necessary,  however,  under 
circumstances  where  resistance  would  be  futile  and  would  endanger 
the  life  of  the  female,  or  where  she  is  overcome  by  superior  strength 
or  paralyzed  by  fear.   People  v.  Clarke,  50  111.  2d  104,  277  N.E. 
2d  866,  869;  People  v.  Smith,  32  111.  2d  88,  92. 

Here,  there  was  evidence  that  the  complaining  witness  was 
abducted  by  two  men  on  the  street  and  dragged  approximately  a 
half  block  to  where  a  third  man  waited  in  an  automobile.   At  one 
point,  she  grabbed  a  post  and  begged  the  men  to  release  her  but 
was  forced  from  the  post  and  pushed  into  the  back  seat  of  their 
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car.   One  of  the  defendants,  James,  had  a  metal  hook  in  place  of 
an  amputated  arm  that  the  witness  thought  was  a  switchblade  knife. 
Although  there  was  no  testimony  that  she  attempted  to  scratch  or 
hit  her  abductors  in  the  car,  the  complainant  did  testify  that 
she  repeatedly  begged  them  to  let  her  alone  and  not  hurt  her  and 
felt  that  her  body  "froze".   Under  these  circumstances,  further 
resistance  by  the  complainant  would  have  obviously  been  both  futile 
and  dangerous.   In  addition,  her  prompt  complaint  to  the  police 

serves  as  corroboration  of  her  testimony.  (  People  v.  Murphy,  124 

75, 
111.  App.  2d  71,/260  N.E.  2d  3^6,  388.)  We  are  completely  satisfied 

that  there  was  sufficient  proof  to  establish  the  guilt  of  the  de- 
fendant. 

Finally,  the  defendant  contends  that  there  was  no  reason  for 
the  disparity  in  the  sentence  given  the  defendant  and  his  co- 
defendant,  James,  and  that  his  sentence  should  therefore  be  reduced. 
Section  1-2  of  the  Criminal  Code  provides  that  it  should  be  construed 
in  accordance  with  the  general  purpose,  among  others,  to  prescribe 
penalties  "...which  permit  recognition  of  differences  of  rehabilitation 
possibilities  among  individual  offenders..."  (ill.  Rev.  Stat.  1969, 
ch.  38,  par.  1-2  (c).J  It  is  not  necessarily  contemplated  that  the 

same  sentence  will  be  imposed  on  persons  guilty  of  the  same  offense. 

202, 
^  People  V.  Loyd,  125  111.  App.  2d  196, /260  N.E.  2d  63,  65.)  The  court 

found  that  James,  in  addition  to  his  physical  disability,  had  a 

low  mental  capacity  and  that  he  was  "easily  led".   The  evidence 
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showed  chat  ho  was  the  last  to  have  intercourse  with  the  complainant 
and  the  least  aggressive  of  her  assailants.     All  of  these  circumstances 
could  l>?  considered  as  reason  to  believe  that  the  rehabilitative   possi- 
bilities of  James  were  greater  than  his  co-defendants  and  justify  the  dis- 
parity of  sentence. 

In  any  event,  the  sentence  given  the  defendant  was  well  within 
the  limits  imposed  by  the  statute  and  was  not  an  abuse  of  discretion 
by  the  trial  court. 

The  motion  by  the  defendant  suggesting  diminution  of  record 
and  leave  to  file  additional  record  instanter,   taken  with  the  case,  is 
allowed. 
Affirmed. 
SEIDENFELD,  P.J.  and  GUILD,  J.,  concur. 
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72-3  STATE    OF    ILLJIvOI 

PKOl^I,]';   vs.    C1AKKNC1';    CTJFl'ORl)  /^-^'^M^^^^u 


&'0%  A  OCT 


Ai^PELLATE   GODRT  THIRD   BlSTRYC 

G  nv^wA 

At  a  term  of  the  Appellate  Court,  begun  and  held  at 
Ottavv'a,  on  the  1st  Da}^  of  January  in  the  Year  of  our  Lord 
one  tliousand  nine  hundred  and  sevent3^-two,  within  and 
for  the  Third  District  of  Illinois: 

Present— +  PC 

HONORABLE  ALLAN  L.  STOUDER,  Presiding  Justice 
HONORABLE  JAY  J.  ALLOY,  Justice 
HONORABLE  WALTER  DIXON,  Justice 
HONORABLE  ALBERT  SCOTT,  Justice 

JOHN  E.  HALL,  Clerk 

JAMES  A.  CALLAHAN,  Sheriff    • 

13E  IT  REMEMBERED,  that  aftenx^ards  on 

SEPTEMBER  27,    1972  ^^^  Qpinion  of  the 

Court  was  filed  in  the  Clerk's  Office  of  said  Court,  in  the 
words  and  figures  following,  viz: 


NO.  72-3 


IN  THE  APPELLATE  COURT  OF  ILLINOIS 
THIRD  DISTRICT 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff -Appellee, 
vs. 

CLARENCE  CLIFFORD, 

Defendant -Appellant. 


Appeal  from  the  Circuit  Court 
of  Tazev/ell  County. 


HONORABLE 
James  D.  Heiple, 
Presiding  Jud"e. 


PER  CURIAM.  .  Abslract 

The    defendant,    Clarence    Clifford,    v,^as    indicted    for  burglary 
by    llic    Craml    Jiiry    of  Tazewell    Coiiirly.       TJie    dcfcnda]il;    orJjuiKJlly 
pled  not    j;:uilty    to    the    charge    contained   in   the    indictment   but 
subsequently    clianrred  Jiis    plea  pursuant    to    a    negotiated   plea 
arrangement  with    the   State.      He  ivas    thereafter,    pursuant    to   the 
terms    of   the    agreement,    sentenced   to    a   term   of  not    less    than   eight 
nor  more    than    fifteen   years    of   imprisonment   in   the   penitentiary. 
Bruce   Stratton   of   the    Illinois    Defender   Project   has    filed    a  motion 
for    leave   to  withdraw    as    counsel    for   the   defendant    and  has    filed 
a  brief   in   support    thereof  pursuant    to   Anders    v.'   California,    5S6 
U.    S.    738.       It  was    indicated   in   such   motion    that    after    careful 
examination   of   the    record   the    counsel   so   appointed  has    concluded 
that    an   appeal  would  be   wliolly    frivolous    and   could  not  possibly 
be    successful.      U^e   liave    therefore    examijied   the    record   completely 
in    this    cause.      IVc    agree    that   no    challenge    could  be    raised    regarding 
eitlier   tlie    indictment    or    the   sentence. 

Directing   our   attention    to    the   negotiated  plea   arrangement, 
v;e    note    that    tlie    record   clearly    discloses    that    the    trial    court 
ad'ncm  i.'  liiil    th.,-    di;  iiMuJniil     j  n    coiiip  J  J  uiicc    witli    tJie    rules    seL 


forth    in    Chapter    IJOA,    Section    /in2(a),    Illinois    Revised    Statutes. 
The    trial    juJoe    advised   the    defendant    of   the    nature    of   tlic    charge 
and   the   prescribed  penalty  by    reading   the    language    of   the   statute. 
lie    J.urtlier   explained   tjie   possible   penalty    in   ]ais    own  words,    stating 
tliat      "the    Court    could   fix   a  sentence    an>i';here  within   the    limits 
allowed   by    law-    that    is    to   say,    a  minimujii    of  not    less    but    could  be 
jiiore    tlian   one   year    and   any   jnaxinium  with    any  period   of   tine.     .     ." 
This    is    substantially   the   same    language    describing   the   statutory 
penalty  held   to   be   sufficient    in   People   v.    Gaines ,    48    111.    2cl   191, 
268   N.E.    2d   426. 

The    court    further   admonished   the    defendant   that  he  had    a   right 
to    remain   silent,    a   right    to    cross    examine   witnesses    for   the   state, 
a   right    to    offer   evidence    tending   to   show  he   was    not    guilty,    a 
right   to   insist   that    tlie"  state   prove   him   guilty  beyond   a -reasonable 
doubt,    and  the    right   to   be    tried  before    a   jury.      The    defendant 
indicated   that   he   knowingly   understood  the   statutory    offense    and 
the   possible   penalty    and  he    thereafter   voluntarily  waived  his    right 
to   plead  not    guilty    and  to    seek    a   jury    trial. 

It   should  be   noted   that   the    trial    court    further   heard   the 
undisputed   factual   basis    for   the   plea.      The   state    advised   the 
court    that    if   called   upon    they    could  produce   witnesses    to   show 
tne    defendant    and    a   companion  were    apprehended  by   police    officers 
m    a  V.    F.    W.    Post   building   in   the    early  morning   hours    of 
February    8,    1971,    and   that    after    receiving   the   warnings    required 
by   J  li  rand  a   the    defendant   made   both    oral    and  written    confessions 
to    tlie    crJr;io.      TJic    record    further   discloses    that    the    trial    judge 
complied   vjith    tlie    requirements    of   a  negotiated  plea   as    set    forth 
in    Cliapter   llOA,    Section   402fd),    Illinois    Revised  Statutes,    in    that 
the    agreejient    was    disclosed    in    open    court    and   the    defendant    indicated 
]iis    satisfaction  with    it. 
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Ujulcr   tiic    tcnns    ol"    tlic    .-i;;  re  on  out    tlic    dofcjidnnl:   pled    p,ullty    to    t]-ic 
cJiargc   of  bur<U;iry    ^'^^^    ^^^^   state    recommended    a   sentence    of   eiglit 
to    fifteen  years    ajid    further   agreed   to   seek    the    dismissal    of    tA-.-o 
otlier  burglary    diargcs    pending   against   the   defendant    in    tlie    counties 
of   Peoria   and  Mason.      The    trial    judge    acceded   to    this    agreement 
and   sentenced   the    defendant    in    accordance   with    the    term   recommended. 

Wiile   a  sentence    of  not   less    than   eight  nor  more   than   fifteen 
years    of   imprisonment   in   the   penitentiary    is    not   one   which 
could  be   considered   light,   we  have    to   take    cognizance   of  the   fact 
that    in   tlie    instant    case    the   state    offered   evidence    that    the 
defendant  had  pled   guilty   to   burglary   on   three   previous    occasions 
Our   Supreme    Court  has   vipheld  more   severe   sentences    in    cases   where 
tlie    defendant  has   pled   guilty    to   the    crime    of  burglary.      See   People 
V.    Smith,      14    111.    2d  95,    150    N.E.    2d    815,    and  People   v.    Richeson, 
24    111.    2d-  182,    181   N.E.    2d   170. 

There   is    no    indication   in   the    record   that    the    defendant's 
attorney   did  not  meet   the   standards    of   competence    as    required  by 
McMann   v.    Richardson,    397   U.    S.    759,    25   L.    Ed.    2d   763,    90    S.    Ct . 
1441,    and   the    defendant   has    at   no   time    expressed   any    dissatisfaction 
with    the    assistance    of   the    counsel  w^hich  he    received  before   the 
trial    court. 

Following   our   complete   examination    of   all   the  proceedings    in 
accordance  vjith   Anders    v.    California,    supra,    v/e    agree  with    the 
position   of   counsel  handling    appeal    in   this    cause.      V.'e  have 
heretofore    entered   an   order   granting    said   counsel    leave    to  withdraw 
and    upon   review    of  this    cause   we    find  the    judgment   of   tlie 
circuit    court    of  Tazewell    County   should  be    and  the   same    is    accordingly 
affirmed. 

Judgment    affirmed. 
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STATE  OF  ILLINOIS 


AFFTi.^-.LATIi  COURT 

AT  AN  An-ELLATE  COURT,  lor  Iho  Fourth  Judicial  District  of  the 
Siate  oi  Illinois,  Kiiiing  ex  CpiiAOiioId: 

PRESENT 

H0NOnABL>1  JAMES   c.   CRAVVN. Presiding  Judge 

._.  HONOR  ABLE  SAMa.i''.L   0,    SMITH. Judge 

HONORArLE   LEL/'Klj   SliN^cipTs, Judgo 

AtLo;.t:    ROBERT  L.  CONN,  Clerk. 


rj.i  IT  REMEMDIiRED,  ihac  to-wit:   On   the 2ZiIi day 

of S.-epLL£;::iie): A..  D.  19..72_,  there  -vras  filed  in  tho  office  of 

thfi   C'erk  of  the  Court  an  opinion   of  said  Court,  in  vv'ords  and  figures 
follov/incc 


^f^mmmmmmmmmmmm 


General  No.  11701 


Arenda  No.  72-116 


STATE  OF  ILLINOIS 
APPELLATE  COURT 
FOURTH  DISTRICT 


People  of  the  State  of  Illlnoi; 
Plaintiff-Appellee 

VG  . 

Donald  Eston, 

DRff-'nrl;^int- Annpl  1  ant 


Appeal  from 
Circuit  Court 
Adams  County 


MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court: 

The  Illinois  Defender  Project  moved  to  withdraw  as 
defendant's  counsel  and  accompanied  the  motion  v;lth  a  brief 
in  conformity  with  Anders  v.  State  of  California,  386  US  738, 
18  L  ed  2d  493,  87  S  Ct  1396.   The  record  shows  proof  of 
service  on  the  defendant  of  the  motion  and  its  accompanying 
brief.   Tlie  motion  was  contii-iued  for  60  days  for  tlie  defendant 
to  IM  Ir  any  furLhiT  (w   addJt.ional  sufj'-.L'i.t  1  on:-. .   None  wcj-c  I'.l  li.-a 

Tiie  record  shows  tliat  tlio  defendant  was  charcied  with 
burglary  of  a  building  in  Quincy,  Illinois.   He  offered  to 


plead  [guilty  to  this  burplary  if  the  State  would  dioinisr; 
a  pendinc  bui'clary  charge  and  an  escape  char(-e,  and  if 
tlic  otate  \7ould  rccoiiKTicnd  a  sentence  of  two  to  el^ht  years, 
lie  was  rcp]'e;>cntod  by  counsel  and  the  ncnotJatcd  plea 
arrangement  v.'as  carried  out  specifically  by  the  trial 
court's  order. 

The  only  issue  in  the  case  was  whether  or  not  the 
trial  court  adequately  admonished  the  defendant  before 
accepting  his  plea  of  guilty.   The  record  indicates  that 
the  court  vjas  satisfied  that  tlie  plea  was  knovrlngly  and 
voluntarily  made,  that  the  defendant  undcrotcod  the  nature 
of  the  charge  of  burglary  and  the  penalty  imposed,  that 
the  defendant  said  he  understood  the  n^tturv?  of  the  charge 
and  understood  tlie  penalty  for  burglary.   The  court  had  on 
the  original  arraignment  admonished  the  defendant  that  the 
possible  penalty  for  burglary  was  one  to  life.   In  viev;  of 
the  fact  that  this  was  a  negotiated  plea,  vre  think  the 
record  shows  an  adequate  compliance  with  Illinois  Supreme 
Court  Rule  ^102(a)  even  though  on  the  date  tfeat  the  court 
accepted  the  plea,  the  possible  penalty  of  az^s   to  life  v/as 
not  repeated  to  the  defendant.   The  record  fivrther  indicates 
that  there  had  been  no  promises  or  threats  made  to  the 
defendant  to  induce  his  plea  other  than  the  ;7lea  negotiations 
agreement.   The  factual  basis  for  the  plea  wss  grounded  on 
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a  stipulated  version  of  the  burf^lary  offenGe  by  the  State's 
attorney  and  defense  counsel  and  by  a  personal  acknov/ledcment 
by  the  defendant.   Under  these  circumstances,  the  defendant 
v.-as  adequately  warned  and  advised. 

In  view  of  this  record,  v;e  are  constrained  to  agree 
vjlth  the  public  defenders  v/ho  represented  this  defendant  on 
appeal  tliat  there  is  no  justiciable  issue  for  this  court 
to  reviev;  and  that  such  a  full-blown  review  is  unwarranted 
and  frivolous.   Accordingly,  the  petition  of  the  Illinois 
Public  Defender  Project  to  withdraw  as  counsel  for  the 
defendant  is  allov/ed  and  the  judgment  of  the  trial  court 
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Judgment  affii'med. 

Craven,  P.J.  and  Simkins,  J.  concur 
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STATE  OF  ILLINOIS 


APPELLATE  COURT 


AT  AN  APPELLATE  COURT,  ior  tho  Fourth  Judicial  District  of  the 
Stato  of  Illinois,  sitting  at  Springfield: 

PRESENT 

HONORABLE  HAROLD  F.    TF.APP, Presiding  Judge 

HONORABL/-;   SAAHJLsL  0.    SMITH, Judge 

HOHORABLE   Ll'XAND  STl-fK  JWr,  , Judgo 

AttGct:    ROBERT  L.  CONN,  Clerl:. 


BE  IT  REMEMBERED,  that  tc-wit:   On   the  ___iLth day 

of October A..  D.  19JZ2_,  thero  v/as  filed  in  the  office  of 

the  Clerk  of  the  Court  an  opinion   of  said  Court,  in  ■words  and  figures 
following: 
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STATE  OF  ILLINOIS 
APPELLATE  COUPxT 
FOURTH  DISTRICT 


Ocnci-;!  No.  II660 


Tryco  I-kuiuracturln;:;  Compony,  a  Corpora- 
tion, 

Plain tiff -Appellant 


Ralph  \J.    Riley,  d/b/a  R.W.  Riley  Dis- 
0 x'ibu tin ';   Co;npany , 

Defendant -Appellee 


A,";enda  No.  72-60 


Appca],  from 
Circuit  Court 
Macon  County 


MR.  PRESIDING  JUSTICE  TRAPP  delivered  the  opinion  of  the  court: 

Plaintiff  corporation,  Tryco,  sued  for  the  purchase  price 
of  an  item  of  equipment  assertedly  sold  to  defendant,  Riley.  The 
court  ■';raiil.o.d  r.ummm.^y  jud,^;iiicnt  to  R:l  ley  and  Tryco  appeals. 

Riley  invoiced  the  equipment  to  ChemicaJ. ,  but  claims  that 
it  was  but  an  a^^;ent  for  Tryco,  and  that  Riley  himself  is  not  liable 
for  the  purcha.se  price.   In  support  of  the  motion  for  summary  .iud^^- 
mcnt,  Riley  a.llcjed  tliat  in  a  certain  suit  filed  and  heard  in  Texas 
Tryco  asserted  ov/iicrship  and  sale  of  the  equipment  to  Cliomical. 
The  plaintiff's  counter-affidavit  alleged  that  prior  to 
filing  the  proceedings  in  the  Texas  case,  the  plaintiff  and  Ralph 
W.  Riley,  the  defendant  in  the  present  case,  entered  into  an  oral 
agreement  that  the  lesal  proceedings  in  the  Texas  cause  v/ere  to 
be  bro\ight  in  the  name  of  the  plaintiff  for  the  purpose  of  avoid- 
ing the  duplication  of  costs  and  for  the  convenience  of  the  parties, 
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r.iul  U\:\[.    I, ho  lc:Vil  cc)c;1.;;.  JDCiirrcd  by  Tryf;o  M''.iivi  L'-ioLurJii";  Cfjfup.'iiiy 
in  1.1)0  Toxai3  canfic  v/oi'c  to  Ijc  divided  equal]. y  botv;ccn  ])l.MinL;ifr 
and  Riley.   Plaintiff's  counter-affidavit  allo:j;cG  further  that  by 
rcacon  of  the  forc.'^oing  a.f^reemcnt ,  plaintiff  v/an  the  owner  of  one 
of  the  floaters  involved  in  the  Texas  case,  buL  not  of  the  floater 
which  is  the  subject  of  this  lav;-suit. 

Exhibit  "a"  to  the  ansv/er  and  counter-claim  is  a  letter 
from  Tryco  to  Riley  v;hich  authorized  him  to  deliver  the  floater 
to  Chemical  Producer  Corporation,  directs  the  defendant  to  in- 
voice Chemicalj  and  Instructs  the  defendant  to  use  "Purchase  Order 
5250"  at  a  price  of  $13^372.   The  follov;ins  excerpt  froiii  the  letter 
tends  I..0  r.upport  plain  tJ.ff '  s  alleciat.i.on  in  his  counter-affidavit 
that  it  v/as  the  ov/ner  of  one  of  the  floaters  involved  in  the  Texas 
suit  but  not  of  floater  No.  I3I: 

"(I)  let  Mr.  Parton  (of  Chemical  Producer 
Corporation)  talk  me  out  of  a  spotli:_';ht  and 
suggested  he  install  it  and  send  a  copy  of 
his  billing  to  you  and  you  v;ould  reimburse. 
At  the  same  time,  I've  authorized  him  to  send 
to  me  bills  for  larger  western  mirrors  that 
he  installed  on  the  other  machine." 

Also  the  exhibits  contain  two  invoices,  one  from  the  plain- 
tiff v/hich  bills  the  floater  to  the  defendant  at  a  price  of 
$8,889.63,  and  another  invoice  from  the  defendant  to  Chemical, 
billing  the  latter  for  the  floater  at  $13,572. 

The  disposition  of  a  motion  for  sumjnary  judgment  is  to  be 
determ.ined  upon  the  record  as  a  whole.   Saghin  v.  Romash,  122  111. 
App.2d  >\Y3,    258  N.E.2d  581.   A  motion  for  summary  judgment  should 
be  denied  v;here  an  issue  of  fact  exists.   Ruby  v.  Wayman,  99  111. 
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.\::p.r<^       I'lO,      PjlO     NJs.Pd     699. 

Upon   the   documentG   before    the   court   indicating   the    exist- 
■■■  ::■:.   of    'c\:o   sejiarate   pieces   of   ec;uipmcntj    the   discussion   of    the 
;.. -paratc    biiJin,2;G,    as   well   as    the    difference   in   prices   in   the 
:i  ■...'■  :iccs    fi"0!",i  Tryco   to   Riley   and    from  Riley   to   Chemical,    it  v;ould 
:;i^;..:::r    Lo   r,    reasonable   luan    that    there    is   a    triable    issue   of   fact 
a.:    to  whcLhci'  Tryco   sold    the   equipment   to   defendant.      Upon   such 
■.:o';clus.l  on  J    the   suinmary   jud^j;ment  v;as   improper. 

The   judgment   is   reversed   and    the   cause   is   remanded   for 
further  proccedinj;s    not   inconsistent   herev^ith. 

REVERSED  AND  REMKDED. 
^;;■iIT^i  and   SIl'oKINS,    JJ.^    concur. 


-3- 


iiiiiwMLii.1  I  .m\t^.^jmmimmmmimmmmsiimmmmm'^>tmmsmmn^i''m 


7T/^^5'<^7 


(54540— 4AA— 9-70)  160-0 


«J.._,^. 


STATE  OF  ILLINOIS 


APPFXLATE  COURT 


AT  AN  APPELLATE  COURT,  for  tho  Fourth  Judicial  District  of  the 
State  of  Illinois,  sitting  at  Springfjold: 

PRESENT 

HONORABLE  HAROLD  F.    TMPP  , Presiding  Judgo 


HONORABLE  .TA7-TES    C.    CRAVEN, 
HONORABLE  LELAND  SIMKINS , 
/Lttost:    ROBERT  L.  CONN,  Clerk. 


-Judge 
-Judge 


-day 


BE  IT  REMEMBERED,  that  to-v/it:   On  th^  4th 
October A.  D.  18  7?    ,  there  was  filed  in  the  office  of 


the  Clerk  of  the  Court  an  opinion  of  said  Court,  in  words  and  figures 
following: 


STATE  OF  ILLINOIS 

APPELLATlo   COURT 

FOURTH  DISTRICT 

General  No.  11733  Agenda  No.  72-64 

City  of  Decatur, 

riaintiff -Appellee 

Appeal  from, 
vs.  )  Circuit  Court 

Macon  County 
Edv/ard  H.  Kushmer, 

Defendant -Appellant 

im.    PRESIDING  JUSTICE  TRAPP  delivered  the  opinion  of  the  court: 

The  City  chari^ed  defendant  vn.th  violation  of  a  municipal 
ordinance  which  prohibited  storing  or  placing  refuse  or  trash 
of  stated  kinds  upon  the  premises  v/hich  might  harbor  rats.   VJritten 
complaint  and  notice  to  appear  v^ere  served;  defendant  appeared 
and  filed  an  ansv;er  and  counter-claim  and  demanded  a  jury  trial. 
The  trial  court  allov/ed  a  motion  to  strike  parts  of  defendant's 
answer  and  dismissed  the  counter-claim.   Defendant's  motion  to 
vacate  such  order  v/as  denied  and  upon  the  calling  of  the  case  for 
trial,  defendant  moved  to  withdraw  his  appearance  and  motion  for 
jury.   Defendant,  through  counsel,  refused  to  participate  in  the 
trial  and  announced  that  the  court  "would  just  have  to  proceed 
by  default".   The  court  heard  evidence  as  upon  default  and  enter- 
ed judgment  for  the  penalty.   Defendant  appeals  upon  briefs  pre- 
pared by  counsel,  viho   died  prior  to  oral  argument. 


The  brief  asserts  innumerable  constitutional  issues,  but 
the  Supreme  Court  transferred  the  appeal. 

One  cate,n;ory  of  alleT;ed  constitutional  issues  is  based 
upon  the  contention  that  proceedinss  for  violation  of  an  ordinance 
are  of  civil  quality,  but  that  criminal  process  was  used  and  that 
he  was  denied  the  benefits  of  the  Civil  Practice  Act.   The  com- 
plaint and  process  used  are  authorized  by  the  statute.  111.  Rev. 
Stat.  1969,  ch.P^I,  par. 1-2-9.   Essentially,  these  issues  are  dis- 
posed of  by  the  fact  that  defendant  appeared  and  submitted  to  the  . 
jurisdiction  of  the  court.   Wilson  Bros .  v.  Haer^e,  34?  111.  1^0, 
179  K.E.  H'j9;   Athens  v.  Ernst,  3^2  Ill.App.  357.  96  N.E.2d  6^3. 
After  defendant's  appearance,  the  proceedings  v/ere  as  in  civil 
matters. 

Paragraph  2  of  defendant's  answer  alleged  that  the  premises 
did  not,  in  fact,  harbor  rats.   Defendant  urges  denial  of  due 
process  in  striking  such  allegation.   The  paragraph  is,  in  fact, 
a  statement  of  the  pleader's  conclusion.   Moreover,  in  City  of 
Decatur  v.  Kushmer,  43  111. 2d  334,  253  N.E.2d  425,  the  Supreme 
Court  determined  that  such  an  allegation  v;as  not  a  defense  under 
the  ordinance. 

Paragraph  3  of  the  answer  alleged  that  the  proceedings 
v/ere,  in  fact,  designed  to  abolish  defendant's  business  as  a  non- 
conforming zoning  use.   The  allegations  of  improper  motive  for  ■ 
the  proceedings  is  not  an  issue  as  a  violation  of  the  ordinance. 

The  counter-claim,  which  \^as   dismissed,  alleged  frequent 
complaints  under  the  ordinance  against  defendant  for  the  purpose 
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of  compelling  him  I'.o  abandon  a  non-conformin3  zoning  use  and  to 
deprive  defendant  of  the  use  of  his  premises;  that  no  rats  have 
ever  been  seen  on  the  premises;  that  others  violated  the  ordinance 
but  v/ere  not  prosecuted;  and  that  by  reason  of  such .  prosecutions 
the  defendant's  business  has  been  injured ^  and  that  defendant  has 
suffered  ^reat  mental  distress  and  anxiety  v/hich  caused  him  to 
incur  medical  and  hospital  expenses,  as  v;ell  as  great  legal  ex- 
penses. 

It  is  said  that  such  allegations  state  a  cause  of  action 
for  abuse  of  process.   Allegations  of  ulterior  purpose  alone  are 
not  sufficient.   Siegel  v.  City  of  Chicago,  127  Ill.App.2d  84, 
261  N.E.2d  802.   The  issue  is  essentially  controlled  by  Holiday 

Magic,  Inc.  v.  Scott,  Ill.App.3d  ,  282  N.E.2d  452.   In  that 

case,  plaintiff  alleged  that  legal  proceedings  were  filed  and  used 
with  the  ulterior  purpose  of  Ivilling- plaintiff '  s  business  through 
adverse  publicity.   Stating  that  such  allegations  were  conclusions 
of  the  pleader,  the  court  said : 

"But,  even  assujning  that  these  allegations 
are  sufficient  properly  to  allege  the  existence 
of  an  ulterior  purpose,  there  is  no  allegation 
regardin:^  any  act  in  the  use  of  process  that 
was  not  proper  in  the  regular  prosecution  of 
the  proceedings;  ..." 

As  stated  in  Prosser,  Handbook  of  the  Lavj  of  Torts,  4th 

Ed.  1971 J  p. 857?  abuse  of  process  involves: 

"Some  definite  act  or  threat  not  authorized 
by  the  process,  or  aimed  at  an  objective  not 
legitimate  in  the  use  of  the  process,  is  re- 
quired; and  there  is  no  liability  vihere  the 
defendant  has  done  nothing  more  than  carry  out 
the  process  to  its  authorized  conclusions, 
even  though  with  bad  intentions " 
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Upon   such   authority,    the   coxintci'-cloim  fails    to   ctate   a   cause   of 
ac(.lon   and    nbiir.c    of   proccr.n. 

It   :i  c   iu\';cd    tliat   (ll:;iiilnEal   of   the   counter-claim  a.'j    fall,- 
:i  nr;   to    r  La  te   a   caun^c    of   action   denies   a   certain   remedy   for  wronf^s 
iindc;r  Arl..Il,    par.  19   of    Llic    IllJnois    CorintJtution .       It    hnr;    been 
held    that  v/here  pleadings   are   Insufficient   to   state   a   cause   of 
action,    dismissal   is   not  a   denial  of   constitutional   rights. 
Dauschcr   v.    City   of  Frceport,    IO3   Ill.App.2d    372,    2^3  N.E.2d   65O. 

The  judgment  is  affirmed. 

AFFIRI4ED . 
CRAVEN  and   Slf-IKINS,    JJ.,    concur. 
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STATE  OF  ILLINOIS 


APPELLATE  COURT 

AT  AN  APPELLATE  COURT,  for  the  Fourth  Judicial  District  of  the 
State  of  Illinois,  sitting  at  Springfield: 

PRESENT 

HONORABLE  HAROLD  f'.   TRAPP. Presiding  Judge 

HONORABLE  JAMES  p.    CRAVEN. Judge 

HONORABLE  LELAND  SIMKINS. Judge 

Attest:    ROBERT  L.  CONN,  Clerk. 

BE  IT  REMEMBERED,  that  to-wit:   On  the  ^ day 

of SQptQmbgr A.  D.  19  7?    ,  there  was  filed  in  the  office  of 

the  Clerk  of  the  Court  an  opinion  of  said  Court,  \x\  words  and  figures 
following: 


STATE   OF    ILTJIIOIS 

-'■'•'     ■-  J  : 

APPELLATE   COURT 

':^:■':■^n  l. ':-:), 

•MlluC 

FOURTH   DISTRICT 

..ri'.'L'.i'-  CV';';!'-)';  ■■ 

•:':i;:;-; 

General  No.  11538 
Carroll  L.  Hayes, 

Plaint iff -Appellee, 

vs . 
William  B.  Hayes, 

Defendant-Appellant . 


Agenda  72-30 


Appeal  from 
Circuit  Court 
Champaign  County 


MR.  JUSTICE  CRAVEN  delivered  the  ooinj.on  of  the  court 


This  is  an  appeal  from  a  decree  of  divorce,  entered  on 
jury  verdict  in  favor  of  plaintiff,  and  from  denial  of  defendant's 
post-trial  motion.   The  decree  awarded  custody  of  the  children  to 
plaintiff  wife,  with  rights  of  reasonable  visitation  to  the  defendant 
husband.   After  denial  of  such  post-trial  motion,  the  trial  court, 
over  written  objection  of  defendant  as  to  jurisdiction,  heard 
evidence  and  entered  a  further  order  fixing  and  limiting  defendant's 
right  of  visitation  of  the  children.   Defendant  appealed  from 
such  further  order  by  notice  of  appeal  filed  the  same  date  as 
entry  of  the  further  order. 

The  divorce  complaint  charged  habitual  drunkenness 
and  mental  cruelty.   Defendant's  ansv/er  denied  the  charges. 
Upon  trial,  plaintiff  testified  to  a  resumption  of  marital     ^ 


rclntlons  vvith  defendant  after  all  acts  and  conduct  v/ith  v/hich 
defendant  was  charr,ed.   Thereupon,  defendant  was  p;rantcd  leo.ve 
to  anicnd  his  answer  and  amended  it  alleging  the  affirmative 
defense  of  condonation.   Motions  for  directed  verdict  at  the  close 
of  plaintiff's  evidence  and  at  the  close  of  all  the  evidence  v;ere 
denied . 

At  the  beginning  of  the  trial  plaintiff  waived  alimony 
and  child  support.   On  her  motion,  such  matters  were  stricken  from 
the  cause. 

As  to  the  appeaij.  from  the  decree  of  divorce,  defendant 
contends  reversible  error  in  (1)  failure  to  direct  a  verdict 
because  of  insufficient  evidence  to  support  either  habitual 
drunkenness  or  mental  cruelty;  (2)  admitting  numerous  items  of 
improper  evidence  including  traffic  offenses,  arrests,  bond 
forfeitures,  judgments,  acts  or  conduct  of  defendant  tov/ard  third 
persons  or  firms,  and  opinions  as  to  peaceableness ;  (3)  refusing 
to  grant  a  mistrial  for  prejudicial  injection  Into  the  cause  and 
interrogation  of  defendant  about  arrests,  accusations,  and  being 
in  jail;  and  (4)  instructions  given  to  the  jury. 

Defendant  also  contends  reversible  error  and  lack  of 
jurisdiction  of  the  trial  court  in  entering  its  further  order  as 
to  visitation  limitations  on  defendant  entered  after  notice  of 
appeal  was  filed  from  the  divorce  decree. 

The  evidence  v/as  that  the  parties  were  married  in  1949 
and  had  three  children;  that  defendant  was  a  real  estate  broker 
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and  that  plaintiff  v/as  of  independent  means.   Plaintiff  testified 
that  over  the  years  and  up  to  commencement  of  this  cause,  defendant 
drank  periodically  and  caused  problems  for  her  and  her  family; 
that  lie  engaged  in  aggressive  and  hostile  action  towards  others; 
and  that  he  was  a  participant  in  a  series  of  disorders  with  the 
police  and  that  his  drinking  resulted  in  his  financial  difficulty. 
She  described  him  as  getting  drunk  a  number  of  times  each  month 
for  a  period  of  several  days  at  a  time;  that  during  his  drinking 
bouts  she  never  knew  his  whereabouts  or  when  she  might  expect  him 
home.   She  described  his  conduct  on  specific  occasions  from  I966 
down  to  the  end  of  year  1970,  upon  v;hich  occasions  in  each  month 
during  these  years  while  in  the  drunken  periods  he  vras  involved 
in  some  embarrassing  or  humiliating  social  experience.   She 
testified  that  his  drunken  condition  and  engaging  in  fights 
caused  her  humiliation  and  anguish  and  made  her  life  miserable 
and  unendurable.   However,  she  admitted  she  and  her  husband  cohabited 
and  continued  sexual  relations  until  August  of  1970,  at  which  time 
she  informed  him  that  she  had  filed  for  divorce. 

Four  acquaintances  of  the  couple  corroborated  plaintiff's 
testimony  of  defendant's  drinking  behavior  and  his  getting  into 
fights  at  the  Champaign  Country  Club  while  in  an  intoxicated  and 
drunk  condition.   These  witnesses  also  testified  that  defendant's 
reputation  in  the  community  for  sobriety  and  peace  and  orderliness 
was  bad. 

Over  objection  of  defendant,  the  circuit  clerk  testified 
the  records  of  the  circuit  court  sliowed  a  number  of  Judgments 
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againct  defendant.   Exhibits  were  placed  in  evidence  of  an  ancault 
charc;e  against  him,  a  "bond  forfeiture  on  an  assault  charge,  and 
reckless  driving  charges.   p].aintiff's  attorney  called  defendant 
\uider  Section  6o  of  the  Civil  Practice  Act  and  asked  him,  "V/hcn 
v;cre  yovi  last  in  ,1ail?"   Defendant  moved  for  a  mistrial.   The 
trial  judge  sustained  the  ohjection  as  to  the  form  of  the  question, 
but  deiij  cd  the  motjon  for  mistrial.   Over  objection,  a  question 
was  asked  of  defendant  as  to  a  specific  arrest  on  July  9,  19Y0. 

An  examination  of  the  record  in  this  case  shov/s  there 
was  sufficient  evidence  on  the  issues  of  habitual  drunkenness 
and  mental  cruelty  so  tliat  the  court  propor].y  denied  the  motions 
for  directed  verdict  and  submitted  these  issues  to  the  jury.   The 
evidence  clearly  shov.'cd  more  than  occasional  acts  of  drunkenness 
and  testimony  amply  supported  a  pattern  of  defendant's  habit  of 
drinking  and  drunkenness  and  his  inability  to  control  it. 

In  Holmstedt  v.  Holmstedt  (1943),  383  111.  290,  49 
N.E.  25,  the  Suprem.e  Court  reversed  the  trial  court's  dismissal 
of  a  complaint  charging  habitual  drunkenness  and  extreme  and  repeated 
cruelty  and  cited  vfith  approval  Murphy  v.  People  (1878),  90  111.  59, 
which  held  that  a  party  who  was  drunk  two  to  five  times  in  two 
years  was  sufficiently  proven  guilty  of  habitual  drunkenness. 
In  Vesolowski  v.  Vesolowski  (I949),  403  111.  284,  85  N.E. 2d  695, 
the  court  held  that  evidence  of  a  person's  habit  of  continued 
drinking  is  an  indication  that  his  intoxication  is  not  reformed, 
and  it  need  not  be  shown  that  a  person  becomes  intoxicated  without 
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interrriission  to  prove  habitual  drunkenness.   Habitual  drunkenness 
is  a  fixed  habit  of  drinking  to  excess  or  such  frequent  indulr;ence 
to  a  state  of  drunkenness  or  excess  drinking  as  to  shov:  a  formed 
habit  and  inability  to  control  the  appetite  for  drinking.   See 
Shorthose  v.  Shorthose  (19^^3),  319  IH.App.  355,  ^9   N.E.2d  28o. 

There  also  was  ample  evidence  to  submit  the  case  to 
the  jury  on  the  issue  of  extreme  and  repeated  mental  cruelty. 
Whether  certain  acts  or  conduct  constitute  mental  cruelty  depends 
upon  the  entire  factual  background  surrounding  the  conduct  in 
question.   It  is  determined  primarily  by  its  effect  upon  the 
particular  person  involved.   Akin  v.  Akin  (1970) j  125  Ill.App.2d 
159,  260  N.E.2d  4Sl;  Simons on  v.  Simons on  (1970),  128  Ill.App.2d 
39,  262  N.E.2d  326. 

Extreme  and  repeated  mental  cruelty  does  not  require 
proof  that  the  aggrieved  spouse's  mental  or  physical  health  has 
been  adversely  affected.   It  is  sufficient  proof  of  mental  cruelty 
if  the  aggrieved  spouse's  life  has  been  made  miserable  and 
unendurable  by  the  other  spouse's  acts  or  conduct,  and  that  the 
aggrieved  spouse  has  been  subjected  to  humiliation  and  anguish. 
Akin  V.  Akin,  supra;  Simons  on  v.  gimionson,  supra;  Loveless  v. 
Loveless  (1970),  128  Ill.App.2d  297,  26l  N.E.2d  732;  Stanard  v. 
Stanard  (I969),  I08  Ill.App.2d  24o,  247  N.E,2d  438. 

Under  the  evidence  in  this  case,  the  jury  reasonably  could 
have  found  that  defendant's  conduct  resulted  in  rendering  plaintiff's 
life  miserable  and  unendurable  and  thus  guilty  of  extreme  and 
repeated  mental  cruelty. 
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The  verdict  v;as  amply  supported  by  the  evidence  as  to 
proof  both  of  habitual  drunkenness  and  exti-erne  and  repeated 
r.ental  cruelty.   The  instructions  given  properly  instructed  the 
jury  and  were   consistent  v;ith  the  cases  cited. 

The  jury  necessarily  fotmd  that  the  defendant  had  not 
established  the  affirmative  defense  of  condonation.   Tliis  finding 
is  clearly  sustainable  by  the  evidence,   Mere  proof  of  cohabitation 
subsequ.ent  to  a  marital  offense  does  not  establish  condonation. 
Condonation  is  the  forgiveness  of  a  prior  matrimonial  offense 
on  condition  that  it  shall  not  be  repeated.   In  this  case  the 
jury  could  have  found  that  the  promise,  either  expressed  or 
im^plied,  that  there  would  be  no  further  violation  of  the  marriage 
vovjSj  V7as  not  kept.   The  evidence  v;ould  indicate  repetition  of  the 
condoned  offenses  subsequent  to  the  asserted  condonation.   See 
16  I.L.T.  Divorce  k66. 

As  to  the  claimed  reversible  error  and  prejudice  of 
permitting  introduction  of  evidence  of  arrests  of  defendant, 
judgments  against  him  and  bond  forfeiture,  we  find  no  ground  for 
reversal.   Such  tended  to  shov;  the  conduct  of  defendant  and  the 
effect  of  such  conduct  upon  plaintiff.   Plaintiff  later  testified 
as  to  the  effect  of  these  m^atters  upon  her  iv^hen  she  learned  of 
them.    The  court  instructed  the  jury  during  the  trial  that  such 
evjdcnce  v;as  restricted  solely  to  the  issue  of  iiicntal  cruelty.   In 
its  written  instructions,  the  court  instructed  the  jury  that  whenever 
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evidence  was  received  for  a  limited  purpose,  they  could  not 
consider  it  for  any  other  purpose. 

Permitting  the  introduction  of  such  evidence  for  the 
purpose  offered  and  v/ith  the  court's  instructions  limiting  the 
same  to  a  proper  purpose  rendered  the  admission  of  such  testimony 
and  exhibits  proper. 

Finally^  while  it  is  the  general  rule  that  the  filing 
of  the  notice  of  appeal  from  a  trial  court  judgment  terminates 
the  trial  court's  jurisdiction  of  the  cause,  there  are  exceptions. 
One  exception  is  that  in  divorce  cases  the  visitation  rights  of 
the  children  is  a  matter  independent  of,  and  collateral  to,  the 
divorce  decree  Itself  and  to  the  issue  of  custody.   (Dear  v.  Locke 
(1970),  128  Ill.App.2a  356,  262  N.E.2d  27;  Shapiro  v,  Shapiro 
(1969),  113  Ill,App.2d  374,  252  N.E.2d  93;  Arndt  v,  Arndt  (19^7), 
331  Ill.App.  85,  72  N.E.2d  718  (reversed  on  other  grounds  (19^8), 
399  111.  490,  78  N.E.2d  272;  Dear  v.  Dear  (I967),  87  Ill.App. 2d 
77,  230  N.E.2d  386  (U.S. Cert, Den.  in  393  U.S.  87I).)   The  trial 
court  could  properly  change  or  redefine  the  visitation  rights, 
as  required  under  the  circumstances. 

The  decision  of  the  circuit  court  Is  affirmed, 

DECREE  AFPIRI-ffiD. 

TRAPP,  P.J.,  and  SIMKINS,  J,,  concur, 
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71-117  STATE    OF    ILLINOIS 

PEOPLE   VS.    PHILLIP  MAJESKI  ^^^^'y^^i>, 


■^'^vcr-.r-i^" 


Al^PHLLATE  GOURr  TzriRD   BlSTRiC/ 

QX^FAV/A 


at 


At  a  term  of  the  Appellate  Court,  begun  and  held  a 
OttaAva,  on  the  1st  Day  of  January  in  the  Year  of  our  Lord 
one  thousand  nine  hundred  and  seventy-tv/o,  witliin  and 
for  tl^e  Third  District  of  Illinois: 

Present— +  PC 

HONORABLE  ALLAN  L.  STOUDER,  Presiding  Justice 
HONORABLE  JAY  J.  ALLOY,  Justice 
HONORABLE  WALTER  DIXON,  Justice 
HONORABLE  ALBERT  SCOTT,  Justice 

JOHN  E.  HALL,  Clerk 

JAMES  A.  CALLAHAN,  Sheriff 


BE  IT  REMEMBERED,  that  aftenvards  on 

SEPTEMBER   22,    1972  .,      ^    .    . 
-the  Opnnon  of  the 


Court  was  filed  in  the  Clerk's  Office  of  said  Court,  in  the 
words  and  figures  following,  viz: 


NO.    7.^-117 


IN    Tiih:    APrELLATIi    COURT   OF    ILLINOIS 
THIRD   DISTlilCT 


PEOPLE   OP   TME   STATE   OF   ILLINOIS, 
Plaint iff- Appellee, 
YS  . 
PHILLIP  MJESKI, 

Defendant-Appellant . 


Appeal    froiTi   the    Circuit    Court 
of   LaSalle    County 


HONORABLE 
1\' alter  Dixon, 
Presiding  Judge 


The   defendant,    Phillip  Majeski,    was    on  April    13,    1D7Q,    indicted 
by   the    Grand   Jury    of  LaSallc    County    for  having    committed   the 
criminal    offense    of   armed    robbery.      On   July   6,    19  70,    the    defendant 
before    the    circuit    court    of   said   county    tendered  his    plea   of   guilty 
to    the    charge    contained   in    the    indictment,    A-/hich  was    accepted  by 
the    court.      He   was    on   the   same    date    sentenced   to    a   term   of    imprison- 
iiient    in    the   penitentiary   of  not    less    than    two   nor  more    than    five 
years.      On   October   20,    1970,    the    defendajit    filed  his    pro    se 
petition    for  post-conviction    relief   and   later,    on   May    12,    19  71, 
agarn    acting  pro   se,    filed   a  motion    to    amend  his   previous    petition 
for  post-conviction   relief.      On   June    22,    1971,    an   evidentiary 
hearing   was    held    in    the    trial    court    at   which    time    the    defendant   was 
]irfS(Mit    and    roprc-scn  ted    Iiy    courL    ap])oijited    aoun;u-1.       Subsiniuont    to 
tlu::    J,oari/)g    iho    defendant's    petition    for   pos  t- coiiviction    relief 
v.'as    denied.      Thereafter  Theodore   A.    Gottfried  of   the    Illinois 
J^cfondcr   Project   was    appointed    to    represent    the    defendant    on    appeal. 

Bruce    Stratton    of   tli  e    Illinois    Dc^fendcr   Project  has    now    filed 
a  motion    for   leave    to   withdraw    as    counsel    for   the    defendant    in 
r,±h    r.ppoa]    and   Jias    filed    a   brief    in    si;]iport    of   said   motion   pursuant 


to    tnc    ruJJii-.    jiinonnccd    in   A  m  W'.l  __^' l    ^'j_'_[l^i'J'i->i ,    586    U.    S.    73;]. 
J 11    ^n;c'>    r,c\i,u^    couni^cl    JadJcntcs    Uiut    appeal     in    thi^    case    would 
be   -..noliy    J.-j-i  voJoi!s    ;nuJ    coiild   jiot   possibly   l)c    successful.       U'c 
huvc    IJicreJ-oj-e    OAaninod    the    record   completely    in   this    cause    for 
tjie   purpose    of   determining    the    issues    on   appeal. 

It   should   first   be   noted   that  v.lien   the    defendant    filed  his 
pro  so  petition   for  post-conviction   relief  and  which  was    later 
ajiicnded,    ]ie    raised   the    following   issues: 

A.  That    an   identification    and   line-up   procedure    followed 
m  ms    case   violated   constitutional    standards. 

B.  TJiat  tlie  defendant  was  laeld  forty  days  from  hJs  arrest 
until  he  appeared  before  a  magistrate  and  that  during  this  time 
Jic   was    denied    tlie    assistajice    of    counsel. 

C.  That   the    defendcwt  was    denied   due   iprocess    and   equal 
protection   of   law   in   that   ]ie   was    not    advised    as    to   Iiis    right    to 
trial   by    jury,    was    not    advised   as    to    the   maximum  penalty    for   armed 
robbery,    and   that   he    did   not    receive    a   hearing   in    aggravation    and 
mitigation   of   sentencing. 

D.  That   the    defendant's    indictment   is    invalid   in    that    it  ^ 
cites    Illinois    Revised   Statutes,    Chapter   38,    Section    17-2,    and   that 
the    correct    section   of  the    Code    is    Chapter   58,    Section   18-2. 

B-      That    the    defendant's    court- appointed   counsel   was    unethical 
and   inadequate    in   that   by    the    time    the    defendant  was    brought    to 
trial    favorable    evidence   which   he   had  was   by   then   unavail^ible . 

F.  That    tiie    defendant   had   pled    guilty   on    advice    of   counsel 
wi,o    had   stated    tJiC    defendant   would   be    grajited   probation. 

G.  That    the    defendant's    guilty   plea  was    coerced. 

II.       Lastly,    tJiat    tlie    defendant's    post-conviction    counsel 
was    j:ot    consulting   hijii. 

IVc    have    ;u;t    Cnrtli    the    jiumerous    recital    of   errors    clairied  by 
the    defendant    and    after   examining    the    appropriate    law   and    the 
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Tcconl    in    this    c.;isc    c;m    only    conclniU^    1,li,it    tlioy    :\rc    i  n.-ipi)rc)|)r  i  ril  (; 
lor    rovLOw    or    lack    surr.icicnt    cvi  dcMico    to    sustain    tlicjii .       Cons  idc  i-in;; 
the    issues    as    raised  by    the    defendant,    we    first   note    that    there 
was   no   evidcjice   of   ajiy    faulty   identification    or   line-up   procedure 
presented   at   the   post-conviction  hearing.      There   was    evidence    to 
the    effect    that    the    defendant  had   been   held    at    least    11    days    and 
perhaps    as  many   as   40    days   before  he    received   an   appearance   before 
a  iTiagistrate,    and  such    action   docs   violate    Chapter   58,    Section    109-1 
of   Illinois    Revised   Statutes,    but   pos t- conviction    relief   is 
available    only. upon    the    denial    of   a    constitutional    right.       Sec 
Chapter   38,    Section    122,    Illinois    Revised   Statutes.      A  statute  ' 
does   not    convey    constitutional    rights.       (People   v.    Orndoff, 
39    111.    2d   96,    233   N.E.    2d   378).      The    record   discloses    that    the 
denial    of   coujisel    to   the    defendant   during   this    period   of   time 
resulted   in   no   harm   other    than  his    continued   detention   since   no 
confession  was    obtained  without    counsel    ajid   tlie    defendant  was    in 
fact  provided  with    counsel    in   advance    of  that   time   when   he 
tendered  his    plea   of  guilty  which  was    accepted  by   the    trial    court. 

The    record   further   discloses    that    the    defendant  was    specifically 
advised  of  his    right   to    a  trial   by   jury  but   that  he   knowingly 
waived   it,    and  he  was    also   advised   as    to   the   minimum   and  ma:cimum 
sentence   for   armed   robbery   and   that    the   defendant   knowingly 
waived  a  formal  hearing   in  mitigation   and   aggravation   of  sentencing. 
V/ithout  making   a  detailed   recital   of   the    record   it   is   suffice   to 
say    that   the    trial    court's    admonitions  prior   to    the    acceptance    of 
the    guilty   plea  by   tJie    defendant  were    adequate   under   Chapter    llOA, 
Section   401    of   the    Illinois    Revised   Statutes. 

The    record   discloses    that    the   iiidictment    did    in    fact    contain 
the   wrong    citation   in   regard   to    the    charge   of   armed   robbery, 
])owcvcr,    sucli    a  wrong    citation    is    considered    a    formal    defect 
in    the    charge    (People   v.    Hall,     55    111.    App .    2d    255,    204    N.E.    2d   473) 
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and    for;nal    defects    can  be    cured  by    a^ncndrucnt    on   iiiotion    by    tlic 
State's    Attorney    or    tlie    derend;int.       See    Giaptcr    38,    Section    lll-S, 
Illinois    Revised   Statutes.       In   the    instant    case   both    tlie    State's 
Attorney    and   counsel    for   the    defendant    concurred   in    an    amendment 
Khich    corrected   the  wrong   citation   contained  in   the    indictment 
a]id  therefore   the    claim   of   the   defendant   as    to   reversible    error 
.on   this    ground   is    not   sustainable. 

There  was    a   delay    of   shortly   less    than    four  months    between 
the    defendant's    arrest    and   trial,    however,    such    delay   does    not 
violate    the   statutory   right    to   a   speedy    trial    as    required   by 
Chapter   58,    Section   103-5,    Illinois    Revised   Statutes.       See    People 
V.    Tetter,    42    111.    2d   569,    250    N.E.    2d   433,    where    an   eighteen  month 
delay  was    found  not    to    constitute    a   constitutional    denial    of   the 
right    to    a   speedy   trial.  - 

The    record   is    barren   of   any   evidence    that    the    defendant   pled 
guilty  with    the    understanding   that  he   would  be    granted  probation. 
The    only   testimony   to    this    effect    came    from   the    defendant  himself 
and  the    trial    judge    indicated   that  when   the    defendant   so   testified 
the    testimony  was    false    and  unbelievable.       It   slinuld  be    noted  that 
when   the    defendant's    trial   attorney   was    called   to    the  witness    stand 
during  his   post- conviction  hearing  he   was    not    asked  whether    in   fact 
he   had    told   the    defendant   he   would   get  probation   in    return    for  his 
tendering    a  plea   of  guilty.      In   a  post-conviction  proceeding 
the   petitioner   has    the  burden   of  proof.      See   People   v.    Stovall, 
47    111.    2d   42,    264   N.E.    2d   174.      A    factual    determination   by    a 
judge   who   jiears    evidence    in    a   post-conviction   hearing  will    not 
bcdisturbed   on    review   unless   manifestly   erroneous.      Sec    People      : 
l^Ar'^l'.K      ^'>    ^"-     2d    143,    262    N.li.     2d    DZl  . 

Dcfcjidant's    claim   tliafliis    plea    oi'   guilty  was    coerced   is 
disposed    of  when    the    record   clearly   shovrs    that   no   evidence   was 
^t    any    time    introduced    in    an   effort    to   sustain   this    alleged    error. 
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VWiilc    llic    clorciidnnt    filed   his    petition    for    a  post -con  viction 
Iionrin-    ji --o    so    ;i!ul    1  ,;  1  (m^  ;i  o^m  n    ncti.iP    pro    sc,  filcl    nn    riiwnn.l.ncii  t 
'*^    ■^•'"•'    r^^lilioii,    ii     .■.hoiild    he    jioled     Liiat    hy    Llie    time    of    tJic 
hearintv   he   \vas    rcpresejitod   by    counsel    and    the    record    is    barren 
of   any   acts    on   the   part    of   defendant's    counsel   v.-hich  would   indicate 
that    the    defendant   was   not    afforded   effective    and    adequate    legal 
advice,    counsel    and  service    throughout   the    entire   hearing. 

Upon  a  cojiiplete  examination  of  the  record  we  therefore  find 
that  the  judgment  of  the  circuit  court  of  LaSalle  County  should 
be  affirmed  ajid  that  there  has  been  an  adequate  compliance  with 
AjTders  V.  California,  supra.  The  judgment  of  the  circuit  court 
of  LaSalle  County  is  affirmed  and  we  have  previously  entered  an 
order  m  this  cause  authorizing  withdrawal  of  appointed  counsel 
pursuant    to   his   motion  praying    for   leave    to  withdraw. 

Judgment   affirmed. 
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ri'o!  I.;',  vs.   in  i.i,y  \w^^  fi.tim^o 


»-^  i  y-i.  ). 


'^-    OF    ILi,  JMCIS 


^■PELLATi.  GouKT.        THIRD  DrsrHrcr 


OlTAV/A 


At  a  terra  of  the  Appellate  Court,  begun  and  held  at 
Ottawa,  on  tJ,e  1st  Day  of  January  in  tJ,e  Year  of  our  Lord 
one  thousand  nine  ],undred  and  seventy-two,  within  and 
for  the  Third  District  of  Illinois: 


Present—  +  PC 

HONOBABLE  ALLAN  L.  STOUDER,  Presiding 
HONORABLE  JAY  J.  ALLOY,  Justice 
HONORABLE  WALTER  DIXON,  Justice 
HONORABLE  ALBERT  SCOTT,  Justice 
JOHN  E.  HALL,  Clerk 
JAAiES  A.  CALLAHAN,  Sheriff 


Justi 


ce 


BE  IT  REMEMBERED,  that  aft, 
___________^EPTEKBER2^      1972 

the  Opinion  of  the 

Court  was  filed  in  the  Clerk-s  Office  of  saic 
v/ords  and  figures  foIJowing-,  viz: 


:cenvarGs  on 


id  Court,  in  the 


NO.  72-15 

IN  THE  APPELLATE  COURT  OF  ILLINOIS 
THIRD  DISTRICT 

PEOPLE  OF  THE  STATE  OF  ILLINOIS,     ) 

)   Appeal  from  the  Circuit  Court 
Plaintiff-Appellee,      )   of  Rock  Island  County. 

) 

vs.  0 

3  Honorsble 

BILLY  DEAiN   FLIPPO,  0  ■  Richard   Stengel, 

)  Presiding   Judge 

Defendant-Appellant .  ) 

riOOLi  GWt 

PER  CURIAJL 

The    defendant,    Billy    Dean   Flippo,   was    indicted    for   the    crime 
of  burglary.      On  October   13,    1971,    he    appeared   in    the    circuit    court 
of   Rock    Island   County    and  entered    a  plea   of   guilty   to    the    charge 
contained   in    the    indictment.      Thereafter  the    defendant  was 
sentenced   to    a   term   of   imprisonment    of  not    less    than   one   nor 
more    than    f  j  vo    ye;r)\s  . 

On  August    25,    1972,    Bruce   Stratton   of   the    Illinois    Defender 
Project    filed   a  liiotion   for    leave    to   v/ithdraw    and    a   brief    in 
support    tliOreof  pursuant   to   A.nders   v.    California,    5S6    U.    S.    758. 
The   substjincc    of   the   motion   of   counsel   for   the    defendant  was    that 
an    appeal   u'ould   be   wholly    frivolous    and   could  not   possibly    be 
successful.      Vj'e   have    therefore    examined   the    record   completely    in 
tills    cause    and   after   such    an    examination    agree    that   such    an    appeal 
v.'ould  be    entirely    frivolous    and   there    could  be   no    successful 
challenge    raised    regarding   the    indictment,    the    sentence,    or   any 
proceedings   whicli    transpired   during    tiie    def  eiadant '  s    appearance 
in    court. 

It    is    suffice    to   say   that   no    cJiallcngo    can   be    raised   rcgardjjig 


;'.n    J  ui.!  i  c  t  ;iioi\  t      i  ('     i  I:    .'■.iil)'.u  i[iiC'Ul.  i  y    ni.ihlr.s    tlu)    ilcH'cii  i!,i)i1-     l.u    jKi('|);iro 
Jiis    iJi^fojisc    aiul   .i.f   it   would    tilso   b  ;n'   any    future    prosccul' Ion    for 

llic    sane    oiTonso.      See   i'^J.J  l_l£.r_v_-_  ^il. ili-  ''^    ^  ' -^  •    "^^^    -^'^^  >    '^''^'    '^' • '^' • 
?a\    2/'.S.       Tiio     i  ml  i  <"  I  i.irii  I     ill,    1 1)  i  s     r;:;w:    :;l,-ili'(l     I  lie    ii.iinc    ol'    1  In-    niTcnsi' 
tJie    slatul.oi"y    c.i.ta  Li  ons  ,    the    nature    and    eleiiicnits    of    the    offense, 
tJic    time    and   place    of   tlie    offense,    and    tlie    name    of   the    defendant. 
It  \;as    sinned  hy    tJie    foreman    of   the   Grand   Jury.      V/e    can    oiily 
conclude    that    tliese    details    served    to    inform   the    defendant    of   the 
crime  Vv'ith   which   lie  was    charged   and   it   further  protected  him 
against    double    jeopardy.      TJie    indictment    also   meets    the    requisites 
of   the    Illinois    Criminal    Code    as    contained    in    Chapter    58,    Section 
111-3 , Illinois    Revised   Statutes. 

The   sentence    imposed  upon   the   defendant  v/as    not    the    result 
of  negotiation  betv/een   defeiise    counsel    and   the    State    and  v/as 
substantially    less    than   the    five    to    fifteen  year  sentence   which 
v/as    recommended  by    the   State.      The   sentence    received  by   the 
defendant    in   this    case    certainly    cannot   be    considered  unreasonable 
in   that    tlic    sentence  was   minimal    as    far   as    tlie    term  of   one   year 
was    concerned   and  we    find   no   basis    in    the    record,  which    could 
present    a   sound   argument   for   tlie    reduction   of   tlie    five   year 
maaimum   sentence .  imposed.      We    can   only   conclude    that    the    defendant 
received   a   reasonable    sentence  which   meets    the    indeterminate 
requircjucnts    of   sentencing    as    required  by   statute    and   recommended 
by    the   standards    of  the   A:iierican   Bar   Association. 

A  furt]ier   revieiw'   of   the    record    discloses    that    tlie    defendant 
was    personally    in   open    court,    that   lie   was    advised    of   the   nature 
of   the    charge    against  him,    that    tlie   prosecution   then   stated   the 
factual   basis    for   said   charge    and   that    the    defendant   admitted 
tliat    the    facts    as    stated  by   the   prosecution   were   true    in    tliat   ]ie 
did   unlawfully   enter   certain   najiied    premises   i;ith    the    intent    to 
commit    a   tlicft.       Tlie   minimum    and    maximum  sentence    prescribed    by 
Isw  was    further   explained    to    the    defendant   and  he  w'as    advised 
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that    lie    lind    J    right    to   pcrr.jst    in   lils    pica    of   not    jjui.lty    sliould 
lie    not   desire  'to   enter    a  plea   of   guilty   to    tlie    c]);jrgc.       TIie 
record    further    discloses    tliat    the    dercndant   was    advised    of  Jii  s 
rijMil    to    rcjuaiji   sllcjit,    Jils    rlglit   to   bo   present    at    all    tiijies    in 
court    for   tlic   purpose   of   confronting    and   cross    exaniiiiing    State 
witnesses,    and   for   t]ie    further   purpose   of   offering    evidence    in 
his    own  behalf.      After    a   careful   review   of   the    record  v:e    can    o]:ly 
conclude    that    the    defendant   received    all   of   the   safeguards    and 
requirements    as   set   forth   in   Supreme    Court   Rule    40  2. 

Lastly,    the   defendant    after  being    advised   as    to   his    right 
to    a  hearing    in  mitigation   and   aggravation    of   sentencing   personally 
waived   said  hearing   and    therefore  we    conclude    that    all    the 
requirements    of  >Vnders    v.    California,    supra,   were    complied   witli. 

We  have   Jaeretofore    entered   an   order    in   this    cause    autliorizijig 
the   withdrawal   of   appointed    counsel   pursuant    to   the   motion    to 
withdrav;    and  we    further    find   that   the    judgment   of   the    circuit    court 
of   Rock   Island  County  should  be    affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS 

—  ABST- 

APPELLATE  COURT 

AT  AN  APPELLATE  COURT,  for  the  Fourth  Judicial  District  of  tlio 
State  of  Illinois,  sitting  at  Springfield: 

PRESENT 

—JiOITOMBLILm'yM.O^.JmiiPP.^ Presiding  Judgo 

PTONORAPI.E  SAMTJEL  0>    SMITH, Judge 

HONORABLE   LELAND   GII.^-CINS, Judr-o 

Attest:    ROBERT  L.  CONN,  Clcrl:. 


BE  IT  REMEMBERED,  that  to-wit:   On   the ^^Oth day 

of September A.  D.  19ZS_,  there  was  filed  in  the  office  of 

the  Clerk  of  the  Court  an  opinion   of  said  Court,  in  words  and  figures 
following: 


General  No.  11634 


Aqenda  No.  72-100 


STATE  OF  ILLINOIS 
IN  THE  APPELLATE  COURT 
FOURTH  DISTRICT 


MARIE  BEATRICE  HONEY, 

Plaintiff-Appellee 
vs . 


JOHN  PERRY  HONEY, 


) 

) 
Defendant-Appellant   ) 


Appeal  from 
Circuit  Court 
Vernii  lion  County 


MR.  JUSTICE  SIMKINS  delivered  the  Opinion  of  the  Court. 

Defendant-Appellant,  John  Perry  Honey,  appeals  from  a 
judgment  of  the  Circuit  Court  of  Vermilion  County  which  denied 
his  Petition  to  Modify  the  Decree  of  Divorce  entered 
December  20,  1967,  under  the  provisions  of  which  custody  of 
the  minor  child,  James  Honey,  was  awarded  to  Plaintiff-Appellee, 
Marie  Beatrice  Honey  (Jones).   Appellant  urges  that  the  judgment 
of  the  trial  court  was  against  the  manifest  weight  of  the  • 
evidence,  an  abuse  of  discretion,  that  the  court  failed  to 
give  proper  weight  to  the  wishes  of  the  child  who  had  become 
nine  years  of  age  a  few  days  prior  to  the  hearing  on  the  Petition 
and  that  the  trial  jwdge  "mis-applied  the  law  governing  change 
of  custody  by  requiring  a  'material  change  in  circumstances'". 


The    record    discloses    that    the   Court    did    consider   the 
child's    preference.      It   is    also    true    that    that   preference    is    not 
controlling.      Barbara   v   Barbara    110    Ill.App.2d   189,    249    M.E.2d 
r.'^O;    siroiisr    v    Strouso    75    Ill.Arp.rd    362,    220    N.E.2d    485; 
S!:ic'<ler  v   Stickler  57    ni.App.2d   2^f. ,    20^    ri.C.?r:    17. 'i . 
Appellant   also    argues    that   Collings    v    Collings    120    Ill.App.2d 
125,    256    N.E.2d    108;    and    Nye    v    Nye    411    111.    408,    105    N.E.2d 
300    hold   that    the   welfare   of    the    cliild    is    tlie    paramount   con- 
sideration   and    that    the    trial    judge    here    relied   upon    a    rigid 
formula    requiring    a    "Material    and   Substantial    Change    of 
Ci  rcuins  tancos" .      The    judge's    order,    in   our   view,    does    not 
form   a    basis    for   this    argument.      He   expressly   found    "....tliat 
there    has    not   been    a   material    change   of    circumstances   ;to 
indicate    that   it   v/ould    be    in    the    best   interest   of    the    child    to 


change   his    custody. 


(Emphasis    supplied.)      That    the    trial 


court   had    the   welfare   of   the    cliild   uppermost    in    his    mind    is 

unmistakably   apparent   from    the    record,    and    the    argument   in 

this    connection    is   without  merit. 

We   have   examined    the   record   in    the   light   of   appellant's 

contentions.      A   recital    of   the    testimony  would   serve   no   useful 

purpose,    nor  would    a    lengthy   opinion    have    any   precedential    value. 

The    record   establishes    that    the    judgment   of    the    trial    judge    is 

not   against   the   manifest  weight   of   the   evidence,    nor   does    it 

support    the    charge    that    the    failure    to    allow   the    Petition   was 

an   abuse   of   discretion,    neither   do   we    find    any   error   of    law. 

Accordingly,    pursuant    to   Supreme   Court   Rule    23,   we    affirm. 

Judgment   affirmed. 

Trapp,    P.O.,    and    Smith.    J.    concur. 
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STATE  OF  ILLINOIS 


APPELLATE  COURT  t\iJJ^  |  ^ 


AT  AN  APPELLATE  COURT,  for  the  Fourth  Judicial  District  of  the 
Slali.<  of  ilhnoi:-,  laiting  at  Springfield: 

PRESENT    . 


.ilOKOKAiy,] 


LJAil'';.'i_Q^_ilIi/\l.l:;Tl. Pror.iding  Judge 

SAMUh'.T,  Q,    SMITfl. Judge 

LKLAND  STi^KINS, Judge 


AJic.l:    nOBERT  L.  CONN,  Clerk. 


BE  IT  REI.iEMBERED,  that  to-vnt:   On   the  ,         giUlb day 

of ^'e-ot ember A.  D.  19Z2 ,  there  was  filed  in  tho  office  of 

the  Clork  of  the  Court  an  opinion   of  said  Court,  in  words  and  figures 
following: 


tmmmmmmmmiimir'^ 


General  No.  11753  Aqenda  Mo.  72-12? 


STATE  OF  ILLINOIS 
IN  THE  APPELLATE  COURT 
FOURTH  DISTRICT 


MARGARET  E.  ELDRIDGE, 

Plalntiff-Appell ant, 

vs 

Appoal    from 
JAMES    H.    ELDRIDGE,  )  Circuit    Court 

)  Vermi 1  ion    County 

Defendant-Appellee  ) 


MR.    JUSTICE    SIMKiriS    delivered    the    Opinion    of    the    Court: 

On   April    16,    1968,    the    Circuit   Court   of   Vermilion    County 
granted   PI ai nti f f -Appel 1  ant   Margaret    E.    Eldridqe    a    divorce 
from    Defendant-Appellee   James    H.    Eldridge.      Both    parties    were 
represented   by    counsel  ,    and   pursuant    to    agreement   of   the 
parties,    custody   of   the    two   minor   children    of   the    parties 
was    awarded    to   Plaintiff  with    child   support   in    the    sum   of 
$25.00    per  week.      Other   details    concerning    property   were    also 
agreed   upon    and    incorporated    in    the    decree. 

On   August   3,    1971,    Plaintiff   filed    a    Petition    seeking 
an    increase    in    child   support,    and   also    a    determination    of   the 
right   to    claim, on    income    tax    returns,    the    two  -children    as 
dependants.      Both    parties    are   employed.      After   hearing    the 
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evidence  the  trial  judqo  increased  the  child  support  by 
$5.00  per  week  and  ruled  that  the  defendant  v/as  entitled 
to  claim  both  children  as  dependants  for  income  tax 
purposes  and  this  appeal  followed. 

We  have  examined  the  record.   It  reveals  no  abuse 
of  discretion  on  the  part  of  the  trial  judqe,  no  error  of 
law  was  committed,  an  opinion  would  have  no  precedential  value, 
and  the  judgment  entered  is  not  against  the  manifest  weight  of 
the  evidence  hoard  by  the  judge.   Accordingly,  pursuant  to 
Supreme  Court  Rule  23,  we  affirm. 

Judgment  affirmed. 

Craven,  P.  J.,  and  Smith,  J.  concur. 
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STATE  OF  ILLINOIS 


APPELLATE  COURT 


ABST, 


AT  AN  APPELLATE  COURT,  for  the  Fourth  Judicial  District  ol  tho 
Stale  of  Illinois,  sitting  at  Springfield: 

PRESENT 

HONORABLE  JAMTCS   C.    CKAVEN, Presiding  Judge 

HONORABLE  SAWJEL  0,    SMITH, Judge 

HONORABLE   LELAND  SIM<-INS  , Judge 

Attest:   ROBERT  L.  CONN,  Clerk. 


;oth 


-day 


of. 


BE  IT  REMEMBERED,  that  to-wit:  On   the 

September A..  D.  19  7^    ,  there  v/as  filed  in  tho  office  of 


the  Clerk  of  the  Court  an  opinion  of  said  Court,  in  words  and  figures 
following: 


Genoral  No.  11763 


Agendf-i  No.  72-1  ? 3 


STATE  OF  ILLINOIS 
IN  THE  APPELLATE  COURT 
FOURTH  DISTRICT 


PEOPLE  OF  THE  STATE  OF  ILLINOIS,  ) 

) 

Respondent-Appel 1 oe ,         ) 

) 


vs 


LEROY    DEE,  -     ) 

) 

Petitioner-Appellant.      ) 


Appeal    from 
Circuit   Court 
Veririilion    County 


MR.    JUSTICE    SIMKINS    delivered    the    Opinion    of    the    Court 


The    Illinois    Defender   Project   moved    to   withdraw   as 
defendant's    counsel    pursuant    to    the    rule   of   Anders    v    State    of 
California,    385    U.S.    738,    18    L.    ed    2d    493,    87    S.    Ct.    139G. 
The    record   shows    proof   of   service    of    the   motion    and    brief   upon 
defendant.      The   motion   was    continued   for   sixty   days    for   the 
defendant    to    file    additional    suggestions.      None   were    filed. 

On   Hay    5,    1970,    defendant-appellant,    Leroy    Dee,   was 
indicted    for    the    murder    of   Juanita    Duckworth.      The    Public 
Defender   was    appointed.      On    June    17,    1970,    pursuant    to    negotiations 
between    defendant   and    his    counsel    and    the    State's    Attorney, 
defendant   entered    a    plea   of   guilty    to   the    lesser   included 
offense   of   voluntary   manslaughter.      Probation   was    denied   and 
following    a    hearing    in    aggravation    and   mitigation    he   was 


sentenced  to  an  i  ndctcrmi  nci  tc  term  of  3  to  B  years  in  tlie 
penitentiary.   Ho  did  not  appeal. 

On  October  21,  1970,  defendant  filed,  pro  so,  liis 
Petition  for  Post-Conviction  Relief  alloqinn  inaclequale  repre- 
sentation by  counsel,  that  he  was  questioned  by  the  police  v/hon 
no  attorney  v;as  present  and  that  ho  v;as  denied  the  right  to 
attend  the  inquest.   Different  counsel  was  appointed,  a      . 
supplemental  petition  was  filed  alleginq  inadequacy  of  the 
trial  judge's  admoni  slimen  t  at  the  time  the  plea  was  taken. 
After  hearing  arguments  the  court  denied  Post-Conviction  Relief 
without  an  evidentiary  hearing. 

On  dischai^ge  of  our  responsibility  we  have  examined 
the  record.   It  reveals  several  instances  in  which  defendant, 
in  response  to  questions  by    the  judqe,  statf^d  that  he  WaS 
completely  satisfied  with  the  legal  representation  afforded  him. 
The  record  also  establishes  a  careful  adherence  to  Supreme 
Court  Rule  401  which  was  then  in  effect  as  well  as  an  in- 
telligent, understanding  and  voluntary  plea  of  guilty  entered 
and  accepted  in  conformity  with  the  constitutional  standards 
set  forth  in  Boykin  v  Alabama  395  U.S.  238,  89  S.  Ct.  1709; 
and  Brady  v  United  States  397  U.S.  742,  25  L.  ed.  2d  747,   The 
statement  made  to  the  police  was  exculpatory  since,  if  believed, 
clearly  established  justifiable  use  of  force  by  defendant,  nor 
does  he  contend  that  his  right  to  counsel  was  not  explained 
to  him  ^t  the  time.   In  addition,  his  contentions  in  this 
regard,  are  disposed  of  by  the  holding  in  McMann  v  Richardson 
397  U.S.  759,  90  S.  Ct.  1441. 
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We    tlierofore    acjroc-    thai    i.c    '.rror   v/c;;    committed 
in    tho    trial    court,    and    l:liPt    fn'r-    -rpri^.ix]    i  r.   v/ithout   nicrit 
and    frivolous.      The    petition    o i' 
to   vn'tlidraw    as    counsel    for    def:. . 
and    tho    judqinont    is    affirrr.Ml. 

Judgment    affirmed. 

Craven,    P.    J.,    ar.d    Siiii  i;.'i  ,    J.    concur. 


.-.'    Illinois    Defender   Project 
:it-appcl  1  diit    is    allov/cd 
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STATii  OF  ILLINOIS 


APPELLATE  COURT 

AT  AN  APPELLATE  COURT,  for  the  Fourth  Judicial  District  of  the 
Slai^  c{  illinoid,  sitting  at  Springfield: 

PRESENT 
I[Qi:fl:iiai::il..IAl!jmLi._GI?AA^Ii^Lj Prcyidinc;  Judge 

]I0;:iIE^in.IL_SAlJL-LL--CL._^Ji:ili; Judgo 

IIjDiIO^j^jSZ._l;Ii;LLniLi;Tin£J'IiLI^ Judge 

Att.;f,i:   R03Er;T  L.  CONN,  Cl&r^:. 


BE  IT  REMEMBERED,  that  to-v/it:   On   the.- 22^'l day 

of <:lM,lii:-.t: ^\.  D.  \Sj:(S1^.,  there  v/ar.  filed  in  the  office  of 

the   Clark  of   the   Court   an   opinion   of  said  Court,  in  words  end  figures 
following: 


General  Mo.  11528 


Ar.cnda  No.  7 2-1 'I 


STATE  OP  ILLINOIS 
APPELLATE  COURT 
FOURTH  DISTRICT 


People  of  the  State  of  Illinois, 
Plaint iff -Appellee 
vs  . 

J.  T.  Darling, 

ueienaant-Appeiiant 


'■'1     i^    ;;  ■-?      :i    ■) 

AUG  2  3  1972 


t.^FS^J.l/^^H  tiOURF.  .'VI H  L;''^'  ■'•'«' 


Appeal  from 
Circuit  Court 
MaSon  County 


MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court: 

The  defendant  was  charged  with  burglary  and  theft  over 
$150.   He  waived  indictment  and  after  a  jury  trial  was  found 
gUnty  of  burglal^y 'and' theft' of  under  $150.   He  was  sentenced 
to  one  year  on  the  theft  charge  a'nd  for  an  indeterminate  sentence 
of  six  to  twelve  years  on  the  burglary  charge.   He  appeals  both 
convictions  and  both  sentences.   He  argues  (1)  that  the  informa- 
tion is  insufficient  to  support  the  sentence  and  is  void  in 


falllnc  to  alloce  ownership,  occupancy  oi*  poGceGslon  of  the 
property  and  (2)  if  properly  alleged,  the  evidence  fails  to 
establish  the  ownership,  occupancy  or  possession  as  alleced. 

The  information  charged  that  the  defendant  "v;lthout 
authority  knov;ingly  entered  into  a  building  at  the  Boat  Yard 
No.  3  at  Chatauqua  Refuge  operated  by  Lucille  Westlake  with 
Intent  to  commit  a  theft  therein.   It  is  contended  by  the 
defendant  that  this  insufficiently  establishes  the  ownership 
of  the  property  as  required  by  People  ex  rel.  Ledford  v. 
Brantley,  ^6   111. 2d  ^19,  263  N.E.2d  27.   V/e  do  not  under- 
stand that  case  to  overrule  People  v.  Knox,  98  Ill.App.2d  270, 
2^10  N.E.2d  h26   or  People  v.  Mosby,  25  111. 2d  ^00,  I85  N.E.2d 
T??^  hoTding  that  while  ovnership  of  the  property  is  essential 
to  an  indictment  charging  burglary  that  possession  or  occu- 
pancy is  sufficient  ov/nership  against  a  burglar.   The  sug- 
gestion that  the  term  "operate"  implies  no  connotation 
either  of  ownership,  occupancy  or  possession  seems  to  us  to 
be  unwarranted  semantical  mental  gymnastics.   In  People  v. 
Boyden,  7  Ill.App.2d  87,  129  N.E.2d  37,  the  court  had  occasion 
to  consider  the  terms  "manager,  proprietor,  operator,  or 
conductor"  and  stated  that  these  v/ere  not  technical  terms  of 
art,  but  were  common  ordinary,  everyday  terms  having  a  reason- 
ably well  understood  acceptance  and  meaning,  and  construed  the 
three  as  synonymous.   Indeed,  practical  common  sense  suggests 
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that  it  Is  impossible  for  one  to  operate  a  building  or  a 
business  in  a  building  without  having  some  semblance  of 
legal  control,  possession  or  othervjise.  \-Je   v/ould  further 
point  out  that  the  abstract  fails  to  show  any  motion 
directed  against  the  information  in  this  case  and  had  one 
been  made  and  had  the  defendant's  position  been  correct, 
the  error  could  have  been  readily  obviated  by  amendment. 
The  issue  should  not  be  before  this  court. 

The  second  point  that  the  evidence  fails  to  show 
that  Lucille  Westlake  had  any  legal  interest  in  the  operation 
of  this  building  other  than  as  a  wife  of  one  of  the  partners 
is  sound  and  is  supported  by  the  evidence  in  this  record. 
11   appearea  clearly  tnat  'unis  concession  was  operated  by 
her  husband  and  another  man  as  a  partnership  and  while  she 
had  the  right  to  enter  the  building  and  assisted  in  the 
operation,  yet  nevertheless  the  record  fails  to  disclose  any 
control  on  her  part  in  the  ownership,  possession,  or  occupancy 
of  the  building.   There  is  no  question  but  that  in  Illinois 
the  proof  must  conform  to  an  essential  allegation  of  an  in- 
dictment or  information  charging  burglary  and  such  allegation 
must  be  proved  as  laid  in  order  to  safeguard  against  double 
jeopardy.   People  v.  Walker,  7  111. 2d  I58,  130  N.E.2d  l82; 
People  v.  Mosby,  25  111. 2d  ^00,  I85  N.E.2d  152.   Once  again 
the  abstract  fails  to  disclose  that  this  question  was  ever 
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raised  or  presented  to  the  trial  Judge  and  once  arain,  the 

issue  could  well  have  been  settled  in  the  trial  court  on 

a  motion  for  directed  verdict. 

,  Accordincly ,  this  case  must  be  reversed  find  remanded 

to  the  trjal  court  on  the  burelary  charge.   The  issue  of 

whether  or  not  the  two  sentences  were  proper  has  become 

moot  as  the  defendant  has  served  out  his  term  on  the  theft 

charge  before  this  case  v/as  argued  in  our  court.   Accord- 

InS^y)  it  is  ordered  that  on  the  theft  charge  the  defendant 

be  discharged  and  on  the  burglary  charge  that  this  cause  be 

reversed  and  remanded  for  such  further  proceedings  as  may 

be  deemed  appropriate. 

Reversed  and  remanded  on  the  burglary  charge. 
Defendant  discharged  on  the  theft  charge. 

Craven, PJ.  and  Slmklns,  J.  concur. 
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STATE  OF  ILLINOIS 


APPELLATE  COURT 

AT  AN  APPELLATE  COURT,  for  the  Fourth  Judicial  District  of  the 
State  of  Illinois,  sitting  at  Springfield: 

PRESENT 

HONORABLE  JA^4ES   C.    CRAVEN, Presiding  Judge 

HONORABLE  SAMUEL  0.    SMITH, Judge 

HONORABLE  LELAND  SIMKIWS, Judge 

Attest:    ROBERT  L.  CONN,  Clerk. 

BE  IT  REMEMBERED,  that  to-wit:  On  the 23rci day 

of AU:p;uGt A.  D.  19-I2_,  there  was  filed  in  the  office  of 

modified   by   supplemental   opinion      October   30,    1972,    is 

the  Clerk  of  the  Court  an  opinion  of  said  Court/ in  words  and  figures 
following: 
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General  No.  11528 


•nda  No.  72-14 


STATE  OF  ILLINOIS 
APPELLATE  COURT 
FOURTH  DISTRICT 


t.i     f 


OCT  3  0  1972 

Robert  L  Conn,  clerk 

APPCL'-ATE  COURr-ITH  DISTRICT 


People  of  the  State  of  Illinois, 
Plaintiff -Appellee 
vs. 

J.  T.  Darling, 

Defendant -Appellant 


Appeal  from 
Circuit  Court 
Mason  County 


SUPPLE f.ffiNTAL  OPINION 
MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court: 

More  than  21  days  after  the  original  opinion  was 
filed  in  this  cause,  the  defendant  filed  a  petition  for  leave 
to  file  a  delayed  petition  for  rehearing.    The  reasons 
assigned  for  filing  such  a  request  are  inadequate  and  con- 
trary to  the  precise  time  limits  stated  in  Rule  367.   (111. 
Rev.  Stat.  1971,  ch.  IIOA,  par.  367.)   The  petition  for 
leave  to  file  is  accordingly  denied. 

However,  such  petition  was  filed  before  the  mandate 
of  this  court  issued  and  we  still  have  jurisdiction  of  the 
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case.    The  petition  submitted  v/ith  the  motion  points  out 

that  the  order  remanding  the  case  to  the  trial  court  would 

per  se  raise  questions  of  constitutional  dimensions  in 

that  the  defendant  on  appeal  requests  not  a  new  trial  but 

a  reversal  on  the  grounds  of  double  Jeopardy.   Accordingly, 

this  court  on  its  own  motion  has  reconsidered  its  opinion 

in  this  cause  and  now  holds  that  the  burglary  conviction 

cannot  stand  and  must  be  reversed.   Otherwise,  the  defendant 

is  placed  in  double  Jeopardy  contrary  to  the  provisions  of 

section  3-^  (b)  (1)  of  the  Criminal  Code  (111.  Rev.  Stat. 

1971,  ch.  38,  par.  3-^  (b)  (1))  which  provides: 

"A  prosecution  is  barred  if  the  defendant  v;as 
formerly  prosecuted  for  a  different  offense,  or 
for  the  same  offense  based  upon  different  facts, 
if  such  former  prosecution: 

(1)  Resulted  in  either  a  conviction  or 
an  acquittal,  and  the  subsequent  prosecution 
is  for  an  offense  of  v/hich  the  defendant 
could  have  been  convicted  on  the  former 
prosecution;  or  v;as  for  an  offense  v;ith 
which  the  defendant  should  have  been  charged 
on  the  former  prosecution,  as  provided  in 
Section  3-3  of  this  Code  *  *  *." 

A  successful  prosecution  for  a  criminal  act  requires 

an  indictment,  information  or  complaint  charging  the  defendant 

with  every  essential  element  of  the  precise  crime  charged 

with  proof  beyond  a  reasonable  doubt  supporting  every  material 

element  of  that  crime.   The  consequences  of  a  failure  to  meet 

this  test  was  ably  and  thoroughly  discussed  in  People  v.  Brown, 

99  111.  App.2d  281,  241  N.E.2d  653.   In  that  case  there  was 
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failure  on  the  part  of  the  State  to  prove  an  essential  element 
of  the  offense  and  the  court  there  held  that  on  appeal  the 
State  was  not  entitled  to  a  second  chance  to  rehabilitate  its 
case  at  the  expense  of  the  defendant's  right  to  acquittal  on 
the  evidence  which  the  State  did  see  fit  to  present.   Like- 
wise on  the  record  in  this  case,  the  defendant  was  tried  and 
convicted  on  an  information  that  charged  him  with  no  crime, 
on  an  information  that  the  State  could  not  and  did  not  prove. 
On  the  record  before  us,  there  is  a  fatal  variance  between 
the  charge  and  proof.   In  People  v.  Brown,  at  p.  293,  the 
court  said: 

"Defendant  in  this  case  exercised  his  con- 
stitutional right  to  appeal  his  conviction  and, 
in  so  doing,  he  did  not  ask  for  a  new  trial. 
Having  succeeded  in  establishing  in  this  court 
that  the  trial  judge  should  have  acquitted  him 
for  failure  of  the  State  to  prove  its  case,  the 
defendant  should  be  in  no  worse  position  than 
he  would  have  been  if  he  had  been  properly 
acquitted  at  the  time  of  the  trial.   V/e  believe 
that  it  would  be  v/ithin  our  authority  to  reverse 
and  remand  v;ith  direction  to  enter  a  Judgment 
of  acquittal,  but  the  legal  effect  would  be  the 
same  as  that  accomplished  by  a  simple  reversal 
here. " 

We  regard  the  reasoning  in  Brown  as  controlling. 

Accordingly,  the  judgment  of  the  trial  court  entered 
on  the  burglary  charge  is  reversed.   The  Judgment  of  conviction 
on  the  theft  charge  has  become  moot  since  the  defendant  has 
served  the  sentence  imposed  thereon. 

It  is  therefore  ordered  that  the  conviction  for 
burglary  shall  be  and  the  same  is  hereby  reversed,  that  the 
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mittimus  heretofore  issued  out  of  the  circuit  clerk  of 
Mason  County  shall  be  and  it  is  hereby  modified  and  that 
our  mandate  issue  in  due  course  and  upon  the  service  thereof 
upon  the  warden  of  the  penitentiary,  the  defendant  shall  be 
forthwith  discharged. 

Craven,  P,J.  and  Simklns ,  J.  concur. 
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STATE  OF  ILLINOIS 


APPELLATE  COURT 

AT  AN  APPELLATE  COURT,  for  the  Fourth  Judicial  District  of  tho 
State  of  Illinois,  sitting  at  Springfield: 

PRESENT 

nOTTOT;yV^T,ir  ,TA!^s   C.    CMVEN, Presiding  Judge 

TinTOi^A^T.iP  r^A^rir^T,  0/ smith, Judge 

T^ONOUA^T,!.;   IJ^T,AN:n   ST^^CTNS, Judge 

Attest:    ROBERT  1..  CONN,  Clerk. 


-2L?Ji2d, 


—day 


BE  IT  REMEMEERED,  that  to-wit:   On   the 

of Ai'-^.'-;st A.  D.  19  7?    ,  there  was  filed  in  the  office  of 

the  Clerk  of  the  Court  an  opinion   of  said  Court,  in  words  and  figures 
following: 
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General  No.  II619 


STATE  OF  ILLINOIS 
APPELLATE  COURT 
FOURTH  DISTRICT 


Ap-.enda  No.  72-83 


People  of  the  State  of  Illinois, 
Plaintiff-Appellee 
vs  . 

Samuel  Black, 

Defendant-Appellant 


Appeal  from 
Circuit  Court 
Adams  County 


MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court: 

The  Illinois  Defender  Project  moved  to  withdraw  as 
defendant's  counsel  and  accompanied  the  motion  with  a  brief 
In  conformity  with  Anders  v.  State  of  California,  386  US  738, 
18  L.Ed  2d  ^193,  18  S  Ct  1396.   The  record  shows  proof  of 
service  on  the  defendant  of  the  motion  and  its  accompanying 
brief.   The  motion  was  continued  for  60  days  for  the  defendant 
to  file  any  further  or  additional  suggestions.   He  directed  a 
a  letter  to  this  court  charging  in  essence  that  parties  had 
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lied  to  the  authorities  in  Adams  County  over  a  period  of 

15  to  20  years  to  protect  themselves  and  thus  had  created 

a  prejudice  against  him,  and  apparently  suggests  that  this 

is  an  additional  reason  for  relief  in  this  court.   There 

is  nothing  in  the  record  before  us  suggesting  or  establishing 

the  proof  of  these  assertions. 

The  defendant  was  indicted  In  three  counts:   (1) 
asserting  rape  upon  one  Charlotte  Coram,  (2)  taking  Indecent 
liberties  v;lth  that  child  by  performing  an  act  of  sexual 
intercourse  with  her,  and  (3)  taking  indecent  liberties 
with  the  same  child  by  lewdly  fondling  her.   The  child  vjas 
less  tnan  uen  years  old  au  i-he  time  ol'  tne  occurrences. 
Counsel  was  appointed  and  the  defendant  entered  his  plea 
of  guilty  to  Count  II  of  the  Indictment  and  v;as  sentenced 
by  the  court  for  a  period  of  not  less  than  six  nor  more 
than  fifteen  years.   The  record  establishes  a  full  and  com- 
plete admonition  by  the  court  of  all  of  the  defendant's 
constitutional  and  statutory  rights  in  a  meticulous  manner 
and  there  is  no  room  for  doubt  but  that  he  vias  adequately 
admonished  and  understood  the  nature  of  the  crime.   Upon 
acceptance  of  the  plea,  a  pre-sentence  report  was  prepared 
and  presented  to  the  defendant,  and  a  hearing  in  mitigation 
and  aggravation  was  conducted. 
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Two  doctors  testified  to  the  physical  condition  of 
the  little  girl  and  the  condition  of  her  privates  and  a 
witness  testified  In  aggravation  and  mitigation  in  having 
observed  and  witnessed  an  act  of  sexual  intercourse  on  the 
part  of  this  defendant  with  the  victim  on  at  least  two 
occasions . 

In  viev;  of  this  record,  we  are  constrained  to  agree 
with  the  public  defenders  who  had  representee}  this  defendant 
on  appeal  that  there  Is  no  justiciable  issue  for  this  court 
to  review  and  that  a  fui;].-blov;n  review  would  be  frivolous. 
There  is  no  evidence  Xi(\   this  record  sustaining  the  charge 
of  perjury  wh^ch  woul4  have  affected  the  plea  of  guilty 
and  no  evidence  was  offered  by  the  defendant  In  mitigation 
of  tfie  charge.   The  appeal  is  devoid  of  merit  and  frivolous. 

Accordingly,  the  petition  of  the  Illinois  Public 
Defender  Project  to  withdraw  as  counsel  for  the  defendant- 
appellant  is  allowed.   The  judgment  of  tJ)e  trial  court  Is 
affirmed. 

Judgnient  affirmed. 

Craven, PJ.  and  Simkins,  J.  concur. 
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STATE  OF  ILLINOIS 


APPELLATE  COURT 


^BST. 


AT  AN  APPELLATE  COURT,  for  the  Fourth  Judicial  District  of  the 
State  of  Illinois,  sitting  at  Springfield: 

PRESENT 

HONORABLE  JAMES   C.    CRAVEN. Presiding  Judge 

HONORABLE   SAMUEL   0.    SMITH.. Judge 

HONORABLE  LELAND  SIMINS  , Judge 

Attest:    ROBERT  L.  CONN,  Clerk. 

BE  IT  REMEMBERED,  that  to- wit:   On  the__lZth day 

of OCTOBER A.  D.  19   72  ,  there  was  filed  in  the  office  of 

the  Clerk  of  the  Court  an  opinion  of  said  Court,  in  words  and  figures 
following: 


STATK  07   ILLINOIS 

APPELLATE  COURT 

FOURTH  DISTRICT 

General  No,  II630 

Ectol  H.  Fultz, 

Plaint iff -Appellant, 

vs. 

William  J.  Graven,  Pearl  Graven  and 
Irene  Loy  Reedy, 

Defendants -Appellees . 


Agenda   72-1,05 


Appeal  from 
Circuit  Court 
Moultrie  County 


im.    PRESIDING  JUSTICE  CRAVEN  delivered  the  opinion  of  the  court: 

The  plaintiff  appeals  a  decision  of  the  circuit  court 
of  Moultrie  County  denying  specific  performance  sought  under  the 
tenris  of  a  certain  lease-option  agreement. 

Plaintiff  entered  into  a  lease  with  the  defendants 
Graven  for  a  certain  tract  of  land. By  the  terms  of  the  lease 
plaintiff  was  to  take  possession  as  soon  as  certain  I965  crops  were 
harvested  and  was  to  make  rental  payment  of  $825  on  or  before 
March  1,  I966  and  each  year  thereafter.   Plaintiff  was  also  obligated 
to  pay  any  increase  in  taxes  over  those  which  were  paid  in  I963. 
The  plaintiff  acquired  an  option  to  purchase  the  leased  tract 
together  with" two  other  tracts  of  land  subject  to  certain  terms 
and  conditions.   The  option  was  set  out  in  the  lease. 

There  is  much  evidence  in  this  record  with  reference  to 
ancillary  matters  and  with  reference  to  the  negotiations  between 
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ttie  parties  with  reference  to  abstracts  and  matters  of  mineral 
rlr;hts  and  other  issues  which  we  deem  irrelevant  to  the  issue 
on  appeal. 

Plaintiff  did  not  tal;:e  possession  of  the  land  in  accordance 
with  tlio  tt-ruiu  of  tlic  lease  nor  did  lie  pay  tlic  annual  rnntn.l  nor 
the  incrcnse  in  taxes.   He  asserts  that  his  failure  to  do  so  was 
the  fact  that  the  defendants  Graven  had  a  tenant  on  the  farm 
tliorebj'-  making  the  plaintiff's  possession  impossible.   The  evidence 
is  clear  that  the  defendants  Graven  had  received  from  Reedy  an  offer 
to  purchase  the  tv/o  tracts  vjhich  were  subject  to  the  option.   By 
the  terms  of  the  option,  in  the  event  of  an  offer  to  purchase, 
the  plaintiff  v/as  to  be  given  notice  of  such  offer  to  purchase 

pc-riod  thereafter. 

We  agree  with  the  appellant  that  the  consideration 
recited  in  o  lease  will  support  an  option  to  purchase  contained 
in  that  lease.   See  2H    ILP,  p.  351  and  Cities  Service  Oil  Co.  v. 
Viering,  4o4  111.  538,  89  N.E.2d  392. 

In  Sweeting  v.  Campbell,  8  111. 2d  5''+,  132  N.E.2d  523, 
the  Illinois  Supreme  Court  discussed  the  remedy  of  specific 
performance  and  in  the  course  of  that  discussion  noted  that 
specific  performance  is  not  a  matter  of  right  even  where  the 
contract  is  clear  and  unambiguous,  but  the  remedy  in  each  instance 
rests  in  the  sound  discretion  of  the  court  to  be  determined  from 
all  of  the  facts  and  circumistances .   Such  discretion,  of  course. 
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b';.i.nr.  judicjal  discretion  cannot  bs  arbitrarily  or  capriciour-ly 
t;xc'r'.'ir,ed  but  must  be  exercised  after  a  consideration  of  all  the 
circ;;:LStancc3  of  the  particular  case.   Thereafter,  in  Laegeler 
V.  T.^rtlett,  10  111. 2d  478,  l4o  N.E.2d  702,  the  court  noted  that 
t'lo  1  ,ain  question  in  a  proceeding  for  specific  performance  v/as 
v.''ni:!'i"er  tho  complainant  had  made  a  conscientious  effort  to  comply 
l-'0."i.':.  tly  \\'ith  the  terms  and  conditions  of  the  contract  sought  to 
be  .'.;-.ecif ically  enforced. 

Thus,  in  our  review  of  this  case  v;e  must  determine 
v/i>.';t.hor  the.  denial  of  the  remedy  of  specific  performance  under 
t!\j  facts  and  circumstances  constituted  an  abuse  of  discretion. 
V>'e  hol6.   that  bhis  record  does  not  establish  an  abuse  of  discretion. 

Tiic  plaintiff  in  this  case  did  not  fulfill  the  obligati.ons 
th'.t  he  undertook  pursuant  to  the  tenns  of  the  lease.   He  did  not 
v,-'k'j  possoGsion.   He  did  not  pay  the  rental  payments  provided  for. 
Nor  did  ho  pay  any  increase  in  taxes  over  those  v/hich  were  paid 
jn  1963.   While  it  is  true  there  are  some  extenuating  circumstances 
v,'ii-li  reference  to  the  taking  of  possession,  it  is  also  true  that 
plaintiff  undertook  no  course  of  action  to  put  himself  in  a  position 
to  acquire  possession  and  certainly  made  no  efforts  to  make  the 
.rcM'jired  pay.-ents  and   indeed  all  of  the  activity  seems  to  have 
bcHVa  undeitileen  by  the  plaintiff  subsequent  to  the  receipt  of  anj 

offer  of  purciiase  by  the  Gravens. 

I 
Since  v;e  can  find  no  abuse  of  discretion  in  the  denial:  of 

specific  performance  in  this  case,  but  rather  again  find  a  strong 

evidentiary  basis  for  the  action  of  the  trial  court  in  denying 
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specific  performance,  the  judgment. of  tv,'--.   circuit  court  of  Moultr^ie 
County  should  be,  and  the  same  is,  affi/'',,ed. 

JUDGMENT  AFFIRMED. 

SMITH  and  SIMKINS,  JJ.,  concur. 
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STATE  OF  ILLINOIS 


APPELLATE  COURT 


ST. 


AT  AN  APPELLATE  COURT,  lor  the  Fourth  Judicial  District  of  the 
Siate  of  Illinois,  sitting  at  Springfield: 

PRESENT 
HONORABLE  JAMES  C  .   CRAVEN  , Presiding  Judge 


HONORABLE  SAf^UJEL  0.    SMITH, 


HONORABLE  LISLAND  SIMKINS, 


-Judge 
.Judge 


Attest:    ROBERT  L.  CONN,  Clerk. 


17th 


-day 


of. 


BE  IT  REMEMBERED,  that  to-v/it:  On  the. 
October A.  D.  19  7^    ,  there  was  filed  in  the  office  of 


the  Clerk  of  the  Court  on  opinion  of  said  Court,  in  words  and  figures 
following: 
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General  No.  II783 


Agenda  No.  72-1^8 


STATE  OF  ILLINOIS 
APPELLATE  COURT 
FOURTH  DISTRICT 


People  of  the  State  of  Illinois, 
Respondent-Appellee 
vs  . 

Harvey  Lee  Guthrie, 

Petitioner-Appellant 


Appeal  from 
Circuit  Court 
Coles  County 


MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court: 

The  Illinois  Defender  Project  moved  to  vjithdrav;  as 
defendant's  counsel  and  accompanied  the  motion  v;ith  a  brief 
in  conformity  with  Anders  v.  State  of  California,  386  US  738, 
18  L  ed  2d  ^193,  87  S  Ct  1396.   The  record  shows  proof  of 
service  on  the  defendant  of  the  motion  and  its  accompanying 
brief.   The  motion  was  continued  for  60  days  for  the  defendant 
to  file  any  further  or  additional  suggestions.   None  were 
filed. 

The'  record  shows  that  the  defendant  was  originally 
charged  with  attempted  murder  and  aggravated  battery  committed 
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against  his  wife.   On  June  3,  1968,  the  defendant  pleaded 
guilty  to  the  charge  of  attempted  murder  and  in  July,  1968, 
was  sentenced  to  a  minimum  of  tvjo  and  a  maximum  of  seven 
years  after  denial  of  probation.   The  defendant  is  nov;  on 
parole  and  living  in  Crystal  Lake,  Illinois. 

The  pending  appeal  in  this  court  originates  from, 
the  denial  of  a  post-conviction  petition  following  an  evi- 
dentiary hearing  in  the  trial  court  on  Hay  5,  1971.   The 
defendant  was  represented  by  competent  counsel  on  this 
hearing.   The  allegations  of  tlic  post-conviction  petition 
alleged  (1)  that  in  the  original  proceedings  the  public 
defender  v;as  inadequate;  (2)  that  his  counsel  coerced  the 
plea  of  guilty;  (3)  that  he  failed  to  move  to  withdraw  the 
previously  made  guilty  plea;  ('•!)  failed  to  inform  the  court 
that  the  defendant  v;ished  other  counsel;  (5)  was  not  informed 
that  he  had  a  right  to  counsel  other  than  the  public  defender 
and  the  State's  Attorney  misrepresented  this  right;  and  (6) 
the  State's  Attorney  coerced  him  into  pleading  guilty  by 
threatening  "ten  to  twenty". 

None  of  these  charges  are  borne  out  by  the  record 
either  factually  or  as  a  matter  of  lav;.   The  defendant  testi- 
fied "No,  I  was  not  going  to  say  I  did  not  hurt  her,  I  blacked 
her  eye.   I  did  this.   1  broke  her  skin  on  her  shoulder  with 
a  knife.   I  wasn't  trying  to  kill  her".   He  was  asked  "Did  you 
feel  you  were  guilty  of  aggravated  battery?"   Answer:   "I'd 


-2- 


•■■■lapiiMaaMMixiaHHHpmavnoo 


struck  my  wife,  yes.   I  did  that".   He  also  testified  that 
he  would  have  pleaded  guilty  to  that  and  v;ould  have  "had  to 
be  satisfied".   It  is  clear  fron  the  record  that  the  plea 
admonitions  were  full  and  complete  and  that  there  is  no  basis 
for  a  charge  of  coercion  of  a  plea.   Defendant's  allegation 
that  he  desired  other  counsel  is  denied  by  his  counsel  on 
the  hearing.   There  is  no  showing  that  defense  counsel  erred 
in  failing  to  withdraw  the  guilty  plea  or  that  his  conduct 
was  not  within  the  realm  of  proper  trial  tactics. 

The  Illinois  Defender  Project  states  that  they  find 
nothing  that  constitutes  the  violation  of  a  substantial  con- 
stitutional right.   They  have  properly  discussed  every  con- 
ceivable question  on  this  record  nnd  find  that  eitbor  the 
facts  or  the  law  do  not  support  the  allegations  of  the 
petition  or  reflect  a  violation  of  any  constitutional  rights. 
We  agree.   There  being  no  error  shown,  a  further  review  of 
this  case  on  appeal  would  be  an  idle  gesture  and  futile. 

Accordingly,  the  petition  of  the  Illinois  Defender 
Project  to  withdraw  as  counsel  for  the  defendant  is  allowed 
and  the  judgment  of  the  trial  court  is  affirmed. 

Judgment  affirmed. 

Craven,  P.J.  and  Simkins,  J.  concur. 
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STATE  OF  ILLINOIS 


APPELLATE  COURT 


ST. 


AT  AN  APPELLATE  COURT,  for  the  Fourth  Judicial  District  of  the 
State  of  IIlinoi.3,  sitting  ai  Springfield: 

PnSSENT 

HOWORABLE  ,T/U^:'v3   C.    ORAVRM. Presiding  Judge 

HONOI^BLE  SAT^TITEI,  0.    SMITH. Judge 

HONOMABLE  LEL/^ITO  GII'/iKTNS  . Judge 

Attest:    ROBERT  L.  COHK,  Ck-rk. 


-day 


of- 


BE  IT  REMEMBERED,  that  to-vfit:  On  the 1  Ti-h 

Q^t_o]Ter fv.  D.  ].9J£_,  there  was  filed  in  the  office  of 


the  Clerk  of  the  Court  an  opinion   of  said  Court,  in  words  and  figures 
following: 
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General  No.  11832 


Ar.enda  No.  Yg-l*;? 


STATE  OF  ILLINOIS 
APPELLATE  COURT 
FOURTH  DISTRICT 


People  of  the  State  of  Illj.nois, 
Plaintiff-Appellee 
vs . 

Albert  Heaton, 

Defendant- Appellant 


Appeal  from 
Circuit  Court 
Macon  County 


MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court: 

The  Illinois  Defender  Pr'oject  moved  to  v.-lthdrav;  as 

conformity  with  Anders  v.  State  of  California,  386  US  738,  l8 
L  ed  2d  ^93,  8?  S  Ct  1396.   The  record  shov/s  proof  of  service 
on  the  defendant  of  the  motion  and  its' accompanying  brief.   The 
motion  was  continued  for  60  dayn  for  the  defendant  to  file  any 
further  or  additional  sugcestions.   The  defendant  replied  by 
Iv^ttcr  that  he  was  sick  and  v;orried  about  his  family  at  the  time 
his  plea  was  entered  -  a  matter  not  shown  of  record  -  but  re- 
quests us  to  reviev;  the  record  and  determine  if  there  is  any  way 
to  get  this  guilty  plea  off  his  record  as  he  doesn't  want  to 
live  with  it  the  rest  of  his  life. 

The  record  shov.'s  that  the  defendant  v;as  charged  by 
information  with  the  offense  of  forgery  for  issuing  a  check 
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of  $68.20,  after  stealing  a  check  of  Ralph  Moery  and  sicnlng  his 
name  without  authority.   The  record  shows  that  the  defendant 
made  the  check  out  payable  to  himself  and  cashed  it  at  a  filling 
station.   He  then  departed  for  Kentucky  and  was  living  there  at 
the  time  of  his  apprehension.   The  defendant  is  ^3  years  old  and 
was  represented  by  counsel.   The  record  shov/s  full  admonishment 
on  the  part  of  the  court  as  to  the  waiver  of  Indictment  and  all 
other  matters  required  by  law.   A  written  jury  waiver  was  signed. 

In  addition,  the  record  shows  there  v/as  a  plea  agree- 
ment made  and  preserved  in  the  record.   The  terms  of  the  agreement 
wei'e  that  he  would  plead  guilty,  ask  for  probation,  that  the  State 
would  abide  by  the  recommendation  of  the  Probation  Officer  and 
if  probation  was  denied,  would  recommend  a  sentence  of  one  to 
five  years.   The  probation  report  recommended  that  probation  be 
denied.   It  v;as  denied,  and  the  sentence  of  one  to  five  years 
was  imposed  as  the  State  had  recommended. 

In  view  of  this  record,  we  are  constrained  to  agree 
with  the  Illinois  Defender  Project  that  there  is  no  justiciable 
issue  for  this  court  to  decide  and  that  a  full-blown  review  is 
unwarranted  and  futile. 

Accordingly,  the  petition  of  the  Illinois  Defender 
Project  to  withdraw  as  counsel  for  the  defendant  is  allowed 
and  the  judgment  of  the  trial  court  is  affirmed. 

Judgment  affirmed.  . 

Craven,  P.J.  and  Simkins ,  J.  concur. 


^2- 


•^vmfmimmm  imo  H'.  ji.i  i\imw^m^mt^m^mm^mmmmmmmm^mtmmmi^m'rm9mmm 


7    I.A^ 


72-2 
UNITED  STATES  OF  AMERICA 
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state  of  Illinois  ) 
Appellate  Court   )   ss: 
Second  District   ) 


^U* 


At  a  session  of  the  Appellate  Court,  begun  and  held  at 

Elgin,  on  the  6th  day  of  December,  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and  seventy-one,  within  and  for  the 
Second  District  of  Illinois: 

Present  —   Honorable  GLENN  K.  SEIDENFELD,  Presiding  Justice 
Honorable  THOMAS  J.  MORAN,  Justice 
"Honorable  WILLIAM  L.  GUILD,  Justice 
HOWARD  K.  KELLETT,  Clerk 
*■  •  JOSEPH  C.  DORING,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to  wit:   On 

October  20,  19  72        ^^^  Opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  viz: 
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No.    72-2 


"O^VARD  K.  KELLKIT,  Clerk 
Appellate  Coi'rl,  ?i\  nr.tnct 


IN  THE 

APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT 


^ 


^ 

^ 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaint Iff -Appellee, 

V. 

ANTHONY  J.  D'AMORE, 

Defendant-Appellant . 


Appeal  from  the  Circuit 
Court  of  the  19th  Judi- 
cial Circuit,  Lake 
County,  Illinois. 


MR.  PRESIDING  JUSTICE  SEIDENFELD  delivered  the  opinion  of  the 
court: 


Defendant  Anthony  J.  D'Amore  was  convicted  of  disorderly 
conduct  (111. Rev. Stat.  I969,  ch . 38 ,sec . 26-l(a) ( 1) ) ,  and  of 
resisting  or  obstructing  a  police  officer  ( 111 .Rev. Stat .  I969, 
ch. 38,sec . 3I-I) •   He  was  sentenced  to  15  days  inthe  county 
Jail.   On  appeal  he  contends  the  cases  should  have  been  dis- 
missed on  his  pre-trial  motion;   that  he  was  not  proved  guilty 
jaeyond  a  reasonable  doubt;   and  that  the  sentence  is  excessive. 

Both  charges  arose  in  connection  with  defendant's  visit  to 
his  former  marital  home  on  January  10,  1971-   -^n  intermediary 
who  accompanied  the  defendant  inquired  from  Jennie  D.  D'Amore  If 
defendant  could  see  his  children.   Upon  her  refusal,  defendant 
drove  away  but  was  shortly  stopped  by  police  officers  who  re- 
quested that  he  return  to  the  house.   There  was  evidence  that  the 
defendant  returned  voluntarily;   tut  that  when  the  officers 
attempted  to  settle  the  visitation • problems ,  defendant  became 
very  agitated  and  used  abusive  and  vile  language  in  the  presence 


of  Mrs.  D'Amore  and  the  D'Amore  children  and  the  police;   and  also 
threatened  physical  harm  to  a  male  friend  of  Mrs.  D'Amore  who  was 
present.   The  officers  testified  that  the  children  became  terrified 
and  that  after  several  warnings  they  placed  defendant  under  arrest 
for  disorderly  conduct;   and  that  when  he  refused  arrest  and 
attempted  to  strike  one  of  them  while  handcuffs  were  being  applied, 
they  charged  him  with  resisting  arrest. 

Initially,  defendant  argues  that  his  pre-trial  motion  to  dis- 
miss based  upon  his  theory  that  the  officers  had  no  right  to  inter- 
vene in  a  family  matter  which  properly  should  have  been  in  the 
divorce  court,  was  erroneously  denied.   However,  defendant  has. 
shown  no  jurisdictional  ground  for  the  dismissal.   There  was  no 
basis  for  the  dismissal  pursuant  to  the  grounds  set  forth  in  the 
Statute  (111. Rev. Stat .  I969,  ch. 38, sec . 11^-1) .   The  court  properly 
submitted  the  charges  to  the  jury.   See  People  v.  Long  (1970),  126 
Ill.App.2d  103,  106.  .  , 

Defendant  has  argued  that  conduct  which  he  claims  was  provoked 
by  unauthorized  intervention  by  the  police,  cannot  be  properly 
charged  as  disorderly  conduct.   Ke  cites  City  of  Chicago  v.  VJender 
(1970),  46  111. 2d  20.   However,  in  Wender  the  defendant  merely 
asked  In  "loud"  tones  why  he  and  his  passengers  were  being  "frisked" 
after  a  traffic  offense.   The  response  to  unusual  action  on  the  part 
of  the  police  was  not  unreasonable.   Here,  the  jury  could  have 
determined  from  the  testimony  that  the  loud,  abusive  and  vile 
language,  including  the  threat  to  a  party  to  the  discussion, 
constituted  a  knowing  act  which  was  unreasonable  and  disturbing, 
provoking  a  breach  of  the  peace. 

Defendant  further  argues  that  the  resisting  charge  was  erroneous 
because  the  movement  of  one  of  defendant's  arms  toward  the  officer 
when  the  handcuff  was  applied  to  his  other  hand  was  merely  an  un- 
intentional "reaction"  to  an  illegal  arrest.   There  was  evidence 
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however  from  which  the  jury  could  conclude  that  defendant  resistea 

one  whom  he  knew  to  be  a  peace  officer  authorized  to  make  an  arrest. 

These  facts  support  the  charge. even  If  It  were  to  be  assumed  that 

the  arrest  for  disorderly  conduct  was  unauthorized.   People  v. 

Ill.App.,  ^  Ill.App.3d  468, 

Carroll  (1971), /272  N.E.2d  822,  82'!;   People  v.  Ghlnn  (1972)/  283 

N.E.2d  502,  soil-SOS-   See  also  111. Hev. Stat.  I969,  ch.  38,  sec  .  7-7  . 

We  conclude  that  defendant  was  properly  found  guilty  of  both 
charges  by  proof  beyond  a  reasonable  doubt. 

Defendant's  further  contention  that  the  trial  court  failed  to 
order  a  pre-sentence  Investigation  or  conduct  a  hearing  in   aggra- 
vation and  mitigation  is  inconsistent  with  the  common  law  record. 
The  court  ordered  that  the  probation  hearing  be  held  at  the  time      ; 
judgment  was  entered  upon  the  verdict.   There  is  a  memorandum  from 
the  probation  officer  stating  that  no  interview  was  conducted         \ 
because  defendant  would  not  fill  out  a  probation  application  work- 
sheet and  was  abusive  and  uncooperative.   The  clerk's  docket  shows 
that  a  motion  for  probation  was  heard  and  denied  on  the  sentencing 
date.   The  record  is  not  otherwise  contradicted  and  therefore 
belies  defendant's  contention. 

While  we  do  not  find  a  basis  for  reversal,  we  are  neverthe- 
less persuade^  on  this  record  that  the  defendant  should  not  have 
been  placed  lA  the  position  from  which  his  conduct,  reprehensible 
as  it  was,  arose,   The  police  officers  were  not  justified  in 
suggesting  tj^at  4efendant  return  after  he  had  left  the  area. 
Their  resulting  interference  In  a  civil  matter  was  wrong  under 
the  circumstances.   Considering  the  unusual  facts,  we  will  reduce 
the  sentence  to  2  days  In  the  county  Jail  with  the  recommendation 
that  the  sentence  be  served  upon  a  week-end. 

Judgment  of  conviction  affirmed,  sentence  modified. 

rhomas  J.  •■'  ■ 

/MORAN  and  QUILD,  J.J.  concur. 
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IN  THE 

APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT 
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PEOPLE  OP  THE  STATE  OF  ILLINOIS, 
Plaint iff -Appellee, 

V. 

RAYMOND  GORDON  BLADES, 

Defendant-Appellant. 


Appeal  from  the  Circuit 
Court  for  the  17th  Judi- 
cial Circuit,  Winnebago 
County,  Illinois. 


MR.  PRESIDING  JUSTICE  SEIDENPELD  delivered  the  opinion  of  the 
court: 


Defendant's  direct  appeal  from  his  conviction  of  burglary- 
has  been  consolidated  with  his  appeal  from  the  denial  of  a  post- 
conviction petition.   In  the  direct  appeal  from  the  burglary 
conviction  he  contends  that  his  negotiated  plea  was  invalidated 
by  his  contemporaneous  but  separate  plea  to  possession  of 
marijuana  (later  vacated  in  a  habeas  corpus  proceeding  based  on 
People  V.  McCabe  "(1971),  ^9-  111. 2d  338  )*    He  claims  denial  of 
effective  assistance  of  counsel  as  the  basis  for  reversing  the 
order  denying  him  post-conviction  relief  without  a  hearing. 

In  the  post-conviction  proceedings  the  court  below  first 
granted,  then  later  denied,  defendant's  motion  for  a  substitution 
of  judge.   The  denial  was  based  upon  the  erroneous  belief  of  the 
court  that  a  post-conviction  petition  must  be  heard  before  the 
judge  who  enters  the  judgment  of  conviction.  (See  People  v. 
Wilson  (1967),  37  111. 2d  6l7,  621.)  The  court  also  dismissed  the 
post-conviction  petition  on  the  erroneous  ground  that  direct 
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appeal  must  first  be  pursued  to  conclusion.   The  post-convlctlon 
act  does  not  contain  this  restriction.   (Ill . Rev . Stat .  I969,  ch. 
38 jSec . 122-1,  et  seq.)   Further,  there  is  authority  that  both  the 
direct  appeal  and  the  post-convlctlon  appeal  may  be  heard  In  the 
same  proceedings  on  review.  fSee   e.g.  People  v.  Moore  (I969),  '^2 
111. 2d  73j  79-)  Appointed  counsel  failed  to  argue  the  substitution 
motion  and  failed  to  object  to  the  dismissal.   The  State  has 
confessed  error. 

Therefore  the  order  denying  the  post-convlctlon  petition  is 
reversed  and  cause  72-110  is  remanded  for  further  proceedings 
thereon.  •  .     . 

However,  we  affirm  the  judgment  of  conviction  of  burglary 
(71-226). 

While  the  pleas  to  both  the  burglary  and  the  marijuana 
possession  were  taken  on  the  same  date,  they  were  based  upon 
separate  Indictments.   The  court  first  admonished  defendant  as 
to  the  burglary  plea,  accepted  the  plea,  and  sentenced  defendant 
to  2-5  years.   He  then  proceeded  similarly  as  to  the  marijuana 
plea,  sentencing  defendant  to  2-5  years.   The  sentences  were 
adjudged  to  run  concurrently. 

The  record  shows  a  full  compliance  with  Supreme  Court  Rule 
^02. (111. Rev. Stat.  1971,  ch.  110A,sec  .  ^402.)    Defendant  does  not 
dispute  this  but  argues  that  the  plea  to  the  marijuana  indictment 
which  was  later  invalidated  necessarily  "tainted"  the  proceedings 
so  that  the  plea  to  the  burglary  charge  was  not  therefore  knowingly 
and  voluntarily  made. 

In  People  v.  La  Frana  (195^),  ^    111. 2d  26l,  263,  the  defendant 
was  convicted  of  murder  on  the  basis  of  a  confession  later  estab- 
lished to  be  coerced.   Prior  to  the  reversal  of  the  murder  case, 
defendant  had  pled  guilty  to  a  robbery  charge  growing  out  of  a 
separate . Instance.   He  argued  on  post-conviction  that  the  plea  to 
robbery  was  4.n4irectly  coerced  because  he  entered  the  plea  only 
because  he  Jia^  already  recelve4  a  maxi^mum  sentence  on  the  murder 
conviction  and  ^he  robbery  sentence  was  to  run  concurrently.  The 
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court  held  that  the  defendant's  motive  for  his  plea  was  not  a 
basis  for  setting  it  aside  when  it  was  knowingly  and  voluntarily 
made. 

Similarly,  a  defendant's  fear  that  statements  might  be 
admitted  in  violation  of  his  constitutional  rights,  his  fear  of 
a  possible  death  penalty,  or  a  desire  to  limit  the  possible 
penalty,  all  have  been  held  insufficient  to  invalidate  an  other- 
wise knowing  and  intelligent  plea  to  a  lesser  included  offense. 

See  e_^.  North  Carollna^v.  Alford  ( mo  "Z??  1^.  Ed^.Vd  162,  ¥68^/^'  ^^°'  ^^' 

c.  V,   ^    379  U.S.  759,  772,       90  S.Ct.  1441,  1449; 
McMann  v.  Richardson  ( 1970 )  /  25  L. Ed .  2d  763,  774,/  People  v. 

Qoodwin  (1971),  50  111. 2d  99,  102,  103;   People  v.  Sephus  (1970), 
46  111. 2d  130,  132. 

Defendant  has  cited  our  decision  in  People  v.  Wylie  (I971), 
2  Ill.App.3d  720,  but  it  is  not  analogous.   In  Wylie.  the  defen- 
dant was  convicted  of  two  charges  in  the  same  trial'.   The  sub- 
sequent voiding  of  the  charge  of  sale  of  marijuana  to  a  minor 
prevented  defendant  from  having  received  a  fair  trial  on  the 
remaining  charge  of  the  sale  of  LSD.   The  issue  was  one  of  fair 
trial  and  has  no  application  to  the  challenge  to  the  plea  here. 

Appeal  71-226  affirmed;   post-conviction  appeal  72-110 
reversed  and  the  cause  remanded  with  directions. 

Affirmed  in  part;   reversed  in  part,  and  remanded  with  directions. 


/  i>iOi\n.\i  and  SUILD,  J.J,  concur, 
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APPEAL  FROM  THE  CIRCUIT 
COURT  OF  COOK  COUNTY /V 


Hon.  Felix  M.  Buosc 
Presiding. 


IB: 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee, 

V. 

FRED  R.  CASSMAN, 

Defendant-Appellant . 
MR.  JUSTICE  McNAMARA  delivered  the  opinion  of  the  court: 

Defendant  was  indicted  for  theft  by  deceptively  obtaining 
control  over  another's  property  in  four  separate  indictments. 
The  four  indictments  were  consolidated  for  trial,  and  a  jury  found 
defendant  guilty  of  theft  on  all  four  charges.   The  court  sentenced 
him  to  a  term  of  two  to  five  years  on  each  count,  the  four  sentences 
to  run  concurrently.   On  appeal  defendant  contends  that,  as  to  two 
of  the  indictments,  the  court  erred  in  denying  his  motion  to 
suppress  the  identification  testimony;  that,  as  to  one  indictment, 
there  was  a  fatal  and  prejudicial  variance  between  the  State's  bill 
of  particulars  and  the  testimony  of  the  State's  witnesses;  and  that 
the  court  erred  in  denying  defendant's  motion  for  a  directed  verdict 
as  to  one  of  the  indictments.   Defendant  also  argues  that  the  court 
erred  in  instructing  the  jury,  and  that  the  sentences  imposed  were 
excessive. 

The  stolen  property  consisted  of  thousands  of  phonograph 
records,  all  of  an  album  knov?n  as  "The  Singing  Nun."   Mercury 
Records,  the  producer,  had  given  several  hundred  thousands  of  the 
records  to  various  charitable  organizations.   As  a  result  of  the 
gift  from  Mercury,  the  various  complaining  witnesses  came  into 
possession  of  a  large  number  of  the  records. 

Sister  Mary  Angelo  testified  for  the  State  that  she  was 
assigned  to  Holy  Angel's  Parish  in  Chicago.   Over  a  period  of  ten 
days,  she  received  four  telephone  calls  from  defendant.   Purporting 
to  represent  various  charities,  he  agreed  to  purchase  the  Singing 
Nun  records  for  50  cents  apiece.   Sister  Mary  Angelo  further 
testified  that  on  April  19,  196G,  between  5:00  and  7:00  p.m., 
defendant  came  and  took  the  records.   The  witness  assisted  defendant 
in  loading  the  records.   The  parish  never  received  any  money  for  the 
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records .  ' 

Sister  Mary  Theogene,  Principal  of  Immaculate  Conception 
School  in  Chicago,  testified  for  the  State  that  she  received  three 
telephone  calls  from  defendant  purporting  to  represent  a  charity 
and  offering  to  buy  their  records.   After  they  agreed  on  a  price, 
defendant,  on  April  8,  1967,  at  about  10:00  a.m.,  came  to  the 
school  and  took  nearly  3500  records.   Sister  Theogene  conversed 
with  defendant  while  students  helped  load  the  records.   She  pre- 
pared and  received  a  receipt  from  defendant  for  the  records,  and 
that  receipt,  introduced  into  evidence  by  the  State,  was  signed 
by  defendant  with  a  fictitious  name.   The  school  never  received 
any  money  from  defendant. 

Sister  Mary  Columba,  Principal  of  Mercy  High  School  in  Chicago, 
testified  at  trial  for  the  State  that  on  April  3,  1967,  she  received 
a  telephone  call  from  defendant  offering  to  buy  their  records  in 
behalf  of  the  Boy  Scouts.   They  agreed  on  a  price  of  50  cents  a 
record,  and  that  afternoon  at  about  1:00  p.m.,  defendant  came  to 
school  and  took  the  records.   Sister  Mary  Columba  and  some  students 
helped  load  the  records.   Defendant  left  when  the  vehicle  was  full, 
and  was  to  return  later  for  the  remaining  records. 

Sister  Emily  Mary,  the  assistarit  Principal  of  Mercy  High  School, 
testified  that  defendant  returned  to  the  school  at  about  3:00  p.m.  on 
the  same  day  and  took  the  remaining  records.   He  signed  a  receipt  for 
1700  records,  prepared  by  the  witness  and  introduced  by  the  State. 
He  signed  the  receipt  under  the  fictitious  name  of  "Ed  Nelson." 
Defendant  never  paid  any  money  for  the  records. 

Mrs.  Joan  Walsh/  cashier  for  the  King  Car  Wash  in  Chicago, 
testified  for  the  State  that  the  car  wash  had  purchased  2,000  of  the 
Singing  Nun  records  from  Mercy  High  School,  and  had  sold  nearly  half 
of  them  over  a  two  year  period.   On  April  21,  1967,  defendant  came 
to  the  car  wash,  identified  himself  as  a  representative  of  the  Boy 
Scouts,  and  agreed  to  buy  the  remaining  records  at  one  dollar  apiece. 
In  a  telephone  conversation  later  that  day,  Mrs.  Walsh  advised 
defv<5ndant  that  there  were  1,000  records  available,  and  that  thoy 
would  be  cleaned  and  set  out  in  the  car  wash.   Defendant,  after 
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first  stating  that  the  records  would  be  picked  up  by  Boy  Scout 
parents,  then  stated  that  he  would  pick  them  up  himself.   Mrs.  Walsh 
prepared  a  receipt,  and  left  it  to  be  signed.   When  she  returned  to 
work  the  next  morning  the  records  were  gone.   She  received  a  receipt 
signed  "Ed  Nelson." 

Anthony  Klockowski,  whose  identification  testimony  was 
suppressed  by  the  court,  testified  that  he  was  employed  by  the  car 
wash.   On  April  21,  1967  at  about  7:00  p.m.,  he  helped  a  man  load 
the  records  into  a  station  wagon.   The  man  signed  the  receipt  for 
the  records. 

Defendant  presented  an  alibi  defense,  and  offered  alibi 
testimony  for  each  of  the  four  dates. 

Defendant's  first  contention,  addressed  to  two  of  the  four 
indictments,  is  that  the  trial  court  erred  in  denying  defendant's 
motion  to  strike  certain  identification  testimony.   He  argues  that 
the  identification  testimony  of  Sister  Mary  Theogene  concerning 
the  Immaculate  Conception  School  theft,  and  that  of  Sister  Emily 
Mary  concerning  the  Mercy  High  School  theft,  should  have  been 
stricken.   Prior  to  trial,  the  court  conducted  a  hearing  on 
defendant's  motion  to  suppress  identification  testimony.   With 
reference  to  the  testimony  of  those  two  witnesses,  the  following 
pertinent  evidence  was  adduced. 

Sister  Mary  Theogene,  Principal  of  Immaculate  Conception  School, 
testified  that  on  April  8,  1967,  the  day  of  the  theft,  she  conversed 
with  defendant  for  thirty  to  forty-five  minutes  while  the  records 
were  being  loaded  in  his  vehicle.   Additionally,  she  prepared  and 
had  defendant  sign  a  receipt  for  the  records  he  took.   She  testified 
that  she  next  saw  defendant  in  her  office  at  the  school  on  May  24, 
1967.   When  Sister  Mary  Theogene  entered  her  office,  defendant  was 
seated  with  two  men  she  recognized  as  police  officers.   She 
identified  defendant  as  the  man  who  took  the  records.   She  also 
observed  defendant  in  the  courtroom  subsequently  at  a  preliminary 
hearing. 

Sister  Emily  Mary,  assistant  Principal  at  Mercy  High  School, 
testified  that  she  first  saw  defendant  on  April  3,  1967,  the  day 
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of  the  theft,  at  about  3:00  p.m.  when  he  returned  to  take  the 
second  load  of  records.   Sister  Emily  had  been  instructed  by  Sister 
Mary  Columba,  the  Principal,  to  prepare  and  obtain  a  signed  state- 
ment from  defendant  for  the  records:   She  typed  the  statement  in 
her  office  while  defendant  stood  a  few  feet  from  her.   Defendant 
was  in  her  presence  about  three  or  four  minutes.   On  May  26,  1967, 
at  school.  Sister  Mary  Columba  had  selected  defendant's  photograph 
from  a  number  shown  to  her  by  the  police.   Sister  Emily  was  called 
into  the  principal's  office,  and  was  shown  the  single  photograph 
of  defendant  already  identified  by  the  principal.   Sister  Emily 
confirmed  that  the  photograph  was  of  the  man  who  took  the  records. 

At  the  hearing  on  the  motion  to  suppress  the  evidence, 
defendant  testified  that  Sister  Mary  Theogene  was  unsure  of  her 
identification  at  the  time  of  seeing  him  with  the  police  officers, 
but  that  another  Sister  was  more  positive  and  reinforced  Sister 
Mary  Theogene 's  identification. 

Defendant  maintains  that  the  single  viewing  of  defendant  by 
Sister  Theogene  and  the  single  photographic  identification  by  Sister 
Emily  were  so  impermissibly  suggestive  as  to  taint  their  subsequent 
identifications,  thus  denying  defendant  due  process  of  law  and 
rendering  their  in-court  identification  testimony  inadmissible. 
Stovall  v.  Denno,  388  U.S.  293;  Simmons  v.  United  States,  390  U.S. 
377.   However,  it  is  unnecessary  for  us  to  determine  whether  the 
pre-trial  viewings  by  the  two  witnesses  in  the  instant  case  were 
grossly  suggestive.   It  is  well  settled  that,  even  when  the  pre- 
trial identification  procedure  is  impermissibly  suggestive,  the 
in-court  testimony  of  the  identification  witness  would  still  be 
admissible  as  long  as  the  record  clearly  reveals  that  the  witness's 
prior  observation  of  defendant  was  sufficient  to  serve  as  an 
independent  origin  for  the  in-court  identification.   People  v. 
Nelson,  40  111. 2d  146,  238  N.E.2d  378;  People  v.  Cook,  113  111. 
App.2d  231,  252  N.E.2d  29.   Sister  Mary  Theogene  testified  that 
she  talked  to  defendant  for  at  least  30  minutes  v/hile  the  records 
were  being  loaded.   She  also  prepared  and  received  a  receipt  from 
defendant.   Although  Sister  Emily  Mary  was  with  defendant  for  a 
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much  shorter  time,  she  testified  that  she  had  three  or  four  minutes 
to  observe  him.   Both  witnesses  had  unusually  good  opportunities  to 
observe  defendant  under  excellent  lighting  conditions.   The  facts 
clearly  reveal  an  uninfluenced  observation  of  defendant  by  both 
witnesses,  prior  to  and  independent  of  the  single  viewings,  adequate 
to  serve  as  a  basis  for  the  in-court  identification.   The  court 
correctly  denied  the  motion  to  suppress  the  identification  testimony 
of  the  two  witnesses. 

We  find  no  merit  in  defendant's  next  contention  that,  as  to 
the  charge  of  theft  from  Holy  Angel's  Church,  there  was  a  fatal 
variance  between  the  bill  of  particulars  furnished  by  the  State  and 
the  trial  testimony  of  Sister  Mary  Angelo,  and  that  this  variance 
was  prejudicial  to  defendant.   Prior  to  trial,  in  response  to  a 
request  by  the  defense,  the  State  furnished  a  bill  of  particulars, 
alleging  that  oh  April  19,  1966  defendant  telephoned  Sister  Mary 
Angelo  and  later  that  same  day  took  the  records.   At  trial.  Sister 
Mary  Angelo  testified  that  the  theft  occurred  on  April  19,  1966. 
On  cross-examination,  she  stated  that  April  19,  1966  was  a  Friday. 
Actually  it  was  a  Tuesday.   Defendant  argues  that  the  court  erred 
in  not  striking  her  testimony  and  directing  a  verdict  in  his  favor, 
urging  that  he  was  prejudiced  because  he  presented  an  alibi  covering 
April  19,  19  66.   This  argument  overlooks  the  fact  that  the  witness 
was  unshaken  in  her  testimony  that  the  theft  occurred  on  April  19. 
The  mistake  in  her  testimony  was  the  statement  that  April  19 
occurred  on  a  Friday.   That  discrepancy  in  her  testimony  was 
effectively  and  thoroughly  brought  to  the  attention  of  the  jury 
by  defense  counsel.   It  was  the  function  of  the  jury,  aware  of 
the  discrepancy,  to  determine  the  credibility  of  the  witness. 
People  v.  McAfee,  80  Ill.App.2d  142,  225  N.E.2d  74.   In  the  case 
at  bar,  the  jury  determined  that  the  State's  witness  was  credible, 
and  that  resolution  was  proper.   The  discrepancy  as  to  the  day  of 
the  week  was  too  insignificant  to  render  her  unworthy  of  belief. 
Certainly,  it  was  too  minor  to  warrant  striking  her  testimony. 

Defendant's  third  contention  is  that,  as  to  the  theft  from 
King  Car  Wash,  the  court  erred  in  denying  his  motion  for  a  directed 
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verdict.   He  maintains  that  the  evidence  of  that  crime  was  entirely 
circumstantial,  and  could  be  explained  on  a  reasonable  hypothesis 
consistent  with  the  innocence  of  the  defendant.   See  People  v. 
Dougard,  16  111. 2d  603,  158  N.E.2d  596. 

However,  the  evidence  was  not  entirely  circumstantial.   Indeed, 
the  testimony  of  Mrs.  Walsh,  the  cashier,  was  direct  as  to  every 
element  of  the  crime  except  as  to  delivery  of  the  records.   She 
identified  defendant  and  testified  in  detail  as  to  her  transactions 
with  him.   She  told  of  his  agreement  to  purchase  the  records,  of  his 
failure  to  pay  for  the  records,  and  of  his  false  statements  about  the 
purchases  being  made  for  charity.   She  also  testified  as  to  her  sub- 
sequent telephone  conversation  in  which  he  advised  her  that  he  him- 
self would  pick  up  the  records.   The  State  offered  additional  evidence 
that  the  records  were  taken  by  a  man  a  short  time  later,  and  that  he 
signed  a  receipt  prepared  by  Mrs.  VJalsh.   The  State's  evidence,  both 
direct  and  circumstantial,  was  sufficient  to  prove  defendant  guilty 
of  theft  from  the  car  wash  beyond  a  reasonable  doubt.   Because  the 
triers  of  fact  are  peculiarly  suited  to  determine  credibility,  a 
reviewing  court  will  not  substitute  its  own  conclusion,  unless  the 
proof  is  so  unsatisfactory  as  to  justify  a  reasonable  doubt  of  guilt. 
People  V.  Boney,  28  111. 2d  505,  192  N.E.2d  920. 

As  to  the  theft  from  the  car  v;ash,  defendant  also  contends  that 

the  court  erred  in  refusing  to  give  the  following  instruction  (I.P.I. 

Criminal  3.02)  tendered  by  defendant: 

Circumstantial  evidence  is  the  proof  of  facts 
or  circumstances  which  give  rise  to  a  reason- 
able inference  of  other  facts  which  tend  to 
show  the  guilt  or  innocence  of  the  defendant. 
Circumstantial  evidence  should  be  considered 
by  you  together  with  all  the  other  evidence 
in  the  case  in  arriving  at  your  verdict. 

You  should  not  find  the  defendant  guilty 
unless  the  facts  and  circumstances  proved 
exclude  every  reasonable  theory  of  innocence. 

The  I.P.I.  Committee  note  as  to  the  giving  of  the  second  paragraph 

of  the  above  instruction  is  that  "it  should  be  given  only  when  the 

proof  of  guilt  is  entirely  circumstantial."   The  trial  court  ruled 

that  the  proof  submitted  was  not  entirely  circumstantial,  and 

submitted  only  the  first  paragraph  of  the  instruction  to  the  jury. 
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This  ruling  was  correct.   As  we  have  already  observed,  part  of  the 
evidence  as  to  the  theft  of  records  from  the  car  wash  was  direct, 
and  only  the  first  paragraph  of  the  circumstantial  evidence  in- 
struction was  appropriate  for  submission  to  the  jury. 

Defendant's  next  contention  is  that  the  trial  court  erred  in 
refusing  to  give  the  following  alibi  instruction: 

The  Court  further  instructs  you  that 
the  defendant  has  offered  in  this  case  what 
is  known  in  law  as  an  alibi;  namely,  that 
the  defendant  was  not  present  at  the  times 
and  places  of  the  alleged  offenses  but  was      ■   . 
at  some  other  places  at  the  time  in  question. 
Such  a  defense  may  be  considered  by  you  in 
connection  with  all  the  facts  and  circum- 
stances in  this  case.   If  the  evidence  as 
to  the  alibi  considered  with  all  the  other 
evidence  creates  in  your  mind  a  reasonable 
doubt  as  to  the  guilt  of  the  defendant, 
then  the  defense  of  alibi  entitles  him  to 
acquittal ♦   [Emphasis  added] 

The  trial  judge  refused  to  give  an  alibi  instruction  to  the  jury 

containing  the  last  sentence.   However,  he  permitted  defendant  to 

tender  a  modified  alibi  instruction  omitting  the  last  sentence,  and 

gave  that  modified  instruction  to  the  jury. 

The  trial  judge  properly  refused  to  give  the  instruction  as 
tendered.   Supreme  Court  Rule  451  requires  that  all  instructions 
be  simple,  brief,  impartial  and  free  from  argument.   The  tendered 
instruction  was  argumentative,  slanted  and  would  serve  only  to 
confuse  the  jury.   The  court  did  not  err  in  refusing  to  give  the 
tendered  instruction.   Moreover,  in  giving  any  alibi  instruction 
to  the  jury,  the  trial  court  was  more  than  fair  to  defendant.   The 
Committee  on  Pattern  Instructions  in  Criminal  Cases  recommended 
that  no  alibi  instruction  be  given  "because  it  involves  a  particu- 
lar comment  by  the  court  on  a  certain  phase  of  the  evidence." 

Defendant  finally  contends  that  the  concurrent  sentences  of 
two  to  five  years  imposed  in  the  instant  case  was  excessive.   The 
power  to  reduce  sentences  should  be  used  with  caution,  and  a 
sentence  imposed  by  the  trial  judge,  who  sees  the  defendant  and 
is  in  a  far  better  position  to  appraise  him  and  to  evaluate  the 
likelihood  of  his  rehabilitation  than  a  reviewing  court,  should  not 
be  reduced  unless  there  are  substantial  reasons  for  doing  so. 
People  V.  Taylor,  33  111. 2d  417,  211  N.E.2d  673;  People  v.  Valentine, 
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60  Ill.App.2d  339,  208  N.E.2d  595.   A  reduction  of  sentence  is  not 
sanctioned  unless  shown  by  the  defendant  to  be  either  manifestly 
excessive  or  of  extreme  departure  from  the  underlying  rationale 
for  our  system  of  penology.   People  v.  Hobbs,  56  Ill.App.2d  93, 
205  N.E.2d  503. 

In  the  instant  case,  defendant  did  not  commit  just  one  crime, 
but  displayed  a  pattern  of  criminal  deeds  over  a  period  of  more  than 
one  year.   During  the  hearing  in  aggravation  and  mitigation,  a 
conscientious  trial  judge  expressly  considered  in  depth  various 
factors  before  imposing  sentence:  the  criminal  acts  in  question, 
the  public's  right  to  protection,  defendant's  background,  and  the 
effect  of  imprisonment  on  his  family.   Despite  defendant's  lack  of 
previous  criminal  record,  we  cannot  say  that  the  sentences  imposed 
were  excessive. 

For  the  reasons  stated,  the  judgment  of  the  circuit  court  is 
affirmed. 

Judgment  affirmed. 

McGLOON,  P.J.,  and  DEMPSEY,  J.,  concur. 
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CIRCUIT  COURT  OF 
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HONORABLE 

ROBERT  A.  MEIER,  III, 

PRESIDING. 


MR.  PRESIDING  JUSTICE  McGLOON  delivered  the  opinion  of  the  court: 

Defendant,  James  E.  Garner,  was  charged  by  indictment 
with  the  offense  of  attempted  robbery.   Defendant  pled  not  guilty 
and  after  a  bench  trial  was  found  guilty  and  sentenced  to  one  to 
three  years  in  the  penitentiary. 

The  Public  Defender  was  appointed  by  the  court  to  repre- 
sent the  defendant  on  this  appeal.   He  now  moves  for  permission  to 
withdraw  as  attorney  of  record  and  has  filed  such  motion  pursuant 
to  Anders  v.  California  (1967),  386  U.S.  738.   Notice  of  that  motion 
and  copies  of  the  petition  and  brief  were  mailed  to  the  defendant 
on  June  16,  197  2.   Defendant  has  not  responded. 

The  facts  in  this  case  are  as  follows :   The  complaining 
witness  testified  that  on  April  1,  1970,  at  approximately  11:30  p.m. 
as  he  was  walking  in  the  1900  block  of  West  Polk  Street,  in  the  City 
of  Chicago,  he  was  accosted  by  two  men  and  a  woman.   He  identified 
one  of  the  men  as  the  defendant,  James  E.  Garner.   He  testified  that 
one  of  the  men  grabbed  him  while  the  other  went  through  his  pockets. 
He  called  for  help,  and  the  woman,  who  was  standing  about  three 
yards  away,  yelled  to  her  companions  that  the  police  were  coming. 
The  three  assailants  fled  west  on  Polk  Street. 

Officer  Thomas  Walsh  of  the  Chicago  Police  Department 
testified  that  he  was  assigned  to  patrol  the  area  near  the  Cook 
County  School  of  Nursing.   He  further  stated  that  on  the  night  in 
question  he  heard  someone  calling  for  help.   He  turned  and  saw 
two  men  on  top  of  a  man  in  the  snow  and  a  woman  standing  on  the 
sidewalk  nearby.   He  ran  toward  the  victim  and  ordered  the  people 
to  halt,  but  after  a  short  chase  he  lost  sight  of  the  three  sus- 
pects.  A  passing  police  car  was  hailed,  and  Officer  Walsh  and  the 
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second  officer  toured  the  area  until  they  saw  the  three  suspects  on 
the  sidewalk  in  the  2100  block  of  West  Polk  Street.   Officer  Walsh 
testified  that  the  three  suspects  denied  taking  the  complaining  wit- 
ness's wallet,  but  one  said,  "He  fell  in  the  snow."   All  three  were 
placed  under  arrest  and  transported  back  to  the  Cook  County  School 
of  Nursing  where  the  complaining  witness  identified  them  as  his 
assailants. 

The  defendant  did  not  offer  any  evidence  in  his  own  behalf. 
The  court  found  the  defendant  guilty  with  the  aforementioned  results. 

In  his  petition  to  withdraw  the  Public  Defender  states 
that  the  record  indicates  only  two  possible  issues  that  could  be 
raised  on  appeal.   These  issues  are:   whether  the  defendant's  iden- 
tification by  the  complaining  witness  was  a  result  of  suggestive 
police  procedures,  and  whether  the  defendant  was  proven  guilty  be- 
yond a  reasonable  doubt.   The  Public  Defender  further  argues  and 
concludes  in  his  brief  in  support  of  his  petition  that  both  grounds 
are  frivolous. 

We  agree  with  the  Public  Defender  that  the  defendant's 
identification  by  the  complaining  witness  immediately  after  his 
apprehension  was  justified  under  the  circumstances  and,  therefore, 
did  not  constitute  error.   The  practice  of  showing  suspects  singly 
to  persons  for  the  purpose  of  identification,  and  not  as  part  of 
a  lineup,  has  been  generally  condemned.   United  States  v.  Wade 
(1967),  388  U.S.  218;  Gilbert  v.  California  (1967),  388  U.S.  263. 
But  under  certain  circumstances  these  identifications  may  be  jus- 
tified.  People  V.  Gersbacher  (1970),  44  111.  2d  321,  255  N.E.  2d 
429;  People  v.  Speck  (1968),  41  111.  2d  177,  242  N.E.  2d  208; 
People  V.  Robinson  (1969),  42  111.  2d  371,  247  N.E.  2d  898;  People 
V.  Bey  (1969),  42  111.  2d  139,  246  N.E.  2d  287.   Our  courts  have 
also  recognized  as  justified  single  suspect  show-ups  where  prompt 
identification  is  necessary  to  determine  whether  defendant  was  the 
offender  or  whether  the  officers  should  continue  their  search. 
People  V.  McMath  (1970),  45  111.  2d  33,  256  N.E.  2d  835.   We  find 
that  the  identification  in  the  instant  case  was  proper.   In  addi- 
tion we  note  that  no  motion  to  suppress  the  identification  testimony 
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was  made  nor  was  any  objection  made  to  either  the  in-court  or  out- 
of-court  identification  of  the  defendant,  and  any  error   is,  there- 
fore, waived.   People  v.  Fox  (1971),  48  111.  2d  239,  269  N.E.  2d  720; 
People  V.  Miller  (1970),  122  111.  App.  2d  126,  257  N.E.  2d  814; 
People  V.  Carter,  270  N.E.  2d  603  (111.  App.  Ct. ,  1971). 

The  Public  Defender  concludes  that  the  second  possible 
issue  in  this  case,  whether  the  defendant  was  proven  guilty  beyond 
a  reasonable  doubt,  is  also  frivolous.   We  agree.   The  complaining 
witness  positively  identified  the  defendant  as  one  of  his  assail- 
ants.  The  defendant  was  arrested  in  the  immediate  vicinity  of  the 
crime  shortly  after  its  commission  and  made  an  incriminating  state- 
ment upon  his  arrest. 

It  is  clear  in  this  jurisdiction  that  a  positive  identi- 
fication by  a  credible  witness  is  sufficient  for  a  conviction. 
People  V.  Soldat  (1965),  32  111.  2d  478,  207  N.E.  2d  449;  People 
v.  Solomon  (1962),  24  111.  2d  586,  182  N.E.  2d  736.   The  credibility 
of  witnesses  is  a  matter  peculiarly  for  the  trier  of  fact,  and  it 
is  not  for  a  reviewing  court  to  substitute  its  opinion  therefor. 
A  reviewing  court  will  not  disturb  a  guilty  finding  unless  the 
proof  is  so  unsatisfactory  or  implausible  as  to  justify  reasonable 
doubt  as  to  defendant's  guilt.   People  v.  V/oods  (1963)  ,  26  111.  2d 
582,  187  N.E.  2d  692.   The  evidence  in  this  case  is  not  so  unreason- 
able or  improbable  as  to  raise  a  doubt  about  defendant's  guilt. 

Upon  review  of  the  record,  we  are  convinced  that  an  appeal 
would  be  wholly  frivolous  and  without  merit,  and  so  the  Public  De- 
fender's motion  is  allowed,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 

DEMPSEY  and  McNAMARA,  JJ.,   concur. 
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MR.  JUSTICE  DEMPSEY  DELIVERED  THE  OPINION  OF  THE  COURT: 

The  petitioner,  Johnny  Spencer,  appeals  from  a  judgment 
dismissing  his  petition  filed  under  the  provisions  of  the  Post- 
Conviction  Hearing  Act,  111. Rev. Stat. ,  1971,  ch.  38,  para,  122-1, 
et  seq. 

Spencer,  represented  by  private  counsel,  pleaded  guilty 
to  the  charge  of  murder  and  was  sentenced  to  a  term  of  14  to  20 
years  in  the  penitentiary.   Before  accepting  his  guilty  plea,  the 
trial  court  thoroughly  explained  to  him  his  right  to  a  jury  trial 
and  the  penalty  that  could  be  imposed  for  the  crime  of  murder. 
The  court  questioned  him  about  his  background  and  education  and 
made  sure  he  understood  the  consequences  of  his  plea.   Spencer 
said  he  was  guilty  and  persisted  in  his  plea.   Stipulated  evidence, 
including  testimony  heard  by  the  court  at  pre-trial  motions  to 
suppress  his  confession  and  the  seizure  of  incriminating  evidence, 
was  then  presented. 
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The  evidence  disclosed  that  Spencer  climbed  through  an 
apartment  window  about  11:00  P.M.  and  entered  a  girl's  bedroom. 
She  attempted  to  scream  and  he  clamped  his  hand  over  her  mouth. 
The  girl's  14-year-old  brother,  armed  with  a  knife,  accosted 
the  intruder  as  he  fled  from  the  apartment.   Spencer  wrested  the 
knife  away  and  chased  the  boy  down  the  hall.   The  boy  fell  on  a 
stairway;  Spencer  kicked  him  and  plunged  the  knife  into  his  chest. 

Spencer  threw  the  knife  away.   Upon  his  arrest  he  was 
identified  by  the  girl  he  assaulted;  he  confessed  stabbing  the 
boy  and  told  the  police  where  the  knife  could  be  found.   He  also 
gave  them  permission  to  go  to  his  home  and  get  the  blood-stained 
clothing  he  wore  the  night  of  the  murder. 

The  State  recommended  a  40  to  80-year  sentence.   The 
defendant's  counsel  pleaded  for  a  lesser  penalty.   The  court, 
after  stating  that  it  was  impressed  with  the  attorney's  plea, 
fixed  the  penalty  at  14  to  20  years.   Spencer  was  informed  that 
notwithstanding  his  plea  of  guilty  he  had  the  right  to  appeal  and 
if  he  was  without  funds  counsel  would  be  appointed  for  him  and  a 
free  transcript  provided.   No  appeal  was  taken. 

Five  months  later  Spencer  filed  a  pro  se  petition  for 
post-conviction  review.   The  petition  alleged  that  his  attorney 
refused  to  appeal  his  conviction  and  coerced  him  into  pleading 
guilty;  that  he  had  been  beaten  by  the  police,  denied  counsel 
before  being  questioned  by  them  and  that  his  home  had  been  searched 
without  a  warrant. 
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The  Public  Defender  was  appointed  to  represent  Spencer 
in  the  post-conviction  proceedings.   The  assistant  assigned  to 
the  case  visited  him  in  the  penitentiary.   A  questionnaire  con- 
taining 38  questions  was  left  with  him  which  was  returned  with 
37  of  the  questions  answered.   Based  upon  the  interview,  the 
answers  to  the  questionnaire,  the  report  of  proceedings  of  the 
trial  (which  was  received  in  evidence  at  the  post-conviction 
hearing) ,  and  the  investigation  he  had  made,  the  assistant  stated 
that  the  petition  adequately  set  forth  Spencer's  contentions  and 
amendments  would  not  be  merited. 

The  State  moved  to  dismiss  the  petition  on  the  ground 
that  its  allegations  raised  no  constitutional  question  and  was 
insufficient  to  require  a  hearing.   After  a  discussion  the 
motion  was  sustained. 

The  order  of  dismissal  was  appealed  to  the  Supreme  Court 
but  transferred  here.   The  Public  Defender,  who  represents 
Spencer  on  appeal,  has  filed  a  motion  to  withdraw.   The  motion, 
supported  by  a  brief  submitted  in  accordance  with  Anders  v. 
California,  386  U.S.  738  (1967),  states  that  none  of  the  charges 
in  the  post-conviction  petition,  even  if  assumed  to  be  true, 
raised  a  substantial  denial  of  the  petitioner's  constitutional 
rights.   The  brief  concludes  that  the  petition  was  properly 
dismissed.  ' 
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Spencer  was  notified  of  the  motion  to  withdraw  and  a 
copy  of  the  brief  was  sent  to  him.   He  was  informed  that  he 
could  file  whatever  points  he  wished  in  support  of  his  appeal. 
In  his  reply,  he  states  that  he  is  not  an  attorney  and  is  unable 
to  prepare  pro  se  pleadings,  that  the  Public  Defender  was 
negligent  in  not  amending  his  post-conviction  petition,  that  he 
is  dissatisfied  with  him  and  requests  a  different  attorney. 

The  Public  Defender  was  not  remiss  in  the  presentation 
of  Spencer's  petition.   The  assistant  consulted  with  him  both  in 
person  and  by  mail,  ascertained  his  grievances  and  examined  the 
record  of  the  trial  proceedings.   The  sworn  pro  se  petition 
required  no  amendment  as  to  form  and  the  assistant  determined 
none  existed  as  to  substance.   A  prisoner  cannot  complain  because 
his  attorney  refuses  to  fabricate  fictitious  claims  or  distort 
those  which  may  be  available. 

That  gpencer's  attorney  chose  not  to  appeal  a  judgment 
entered  after  a  plea  of  guilty  shows  no  lack  of  competence  and 
raises  no  ^eniai  of  due  process  of  law.   The  allegation  that  the 
guilty  pla^   waa  coerced  because  his  attorney  advised  him  that  he 
might  ge%    ^   gr^^P^^  penalty  by  standing  or^  his  plea  of  not  guilty 
and  taking  a  jwry  trial,  and  a  lesser  one  by  admitting  his  guilt, 
does  not  rumish  a  substantial  basis  for  the  assertion  that  his 
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guilty  plea  was  involuntary.   Following  the  advice  of  one's 
attorney/  whether  such  advice  is  good  or  ill-advised,  does  not 
make  a  guilty  plea  involuntary.   People  v.  Covington,  45  111. 2d 
105,  257  N.E.2d  106  (1970).   Indeed,,  Spencer  did  well  by  follow- 
ing his  attorney's  advice.   Capital  was  made  in  the  attorney's  plea 
for  leniency  of  Spencer's  admission  of  guilt,  cooperation  with  the 
police  and  repentant  attitude.   The  trial  judge  remarked  that  he 
was  impressed  with  Spencer's  redemptive  c[ualities,  brushed  aside 
the  recommendation  of  the  State  and  imposed  a  sentence  that  had  for 
its  minimum  the  least  number  of  years  permitted  by  the  law.   The 
allegation  that  his  confession  following  a  beating  by  police  and 
four  or  five  hours  of  questioning  without  an  attorney  being  present 
was  not  sufficient  of  itself  to  require  a  hearing.   People  v.  Curtis, 
41  111. 2d  147,  242  N.E.2d  201  (1968).   The  same  is  true  of  the 
allegation  that  his  home  was  searched  without  a  warrant.   Both 
points  had  been  raised  and  denied  prior  to  the  trial  and  it  was 
stipulated  at  the  trial  that  he  consented  to  the  search.   Moreover, 
a  voluntary  plea  of  guilty  waives  all  non- jurisdictional  errors. 
People  V.  Phelps,  51  111. 2d  35,  280  N.E.2d  203  (1972). 

Spencer  does  not  suggest  how  his  petition  could  have  been 
revised  to  state  a  case  of  constitutional  deprivation.   Not  every 
post-conviction  petition  can  fee  eimended  SQ  9.S  to  avoid  the  legal 
defects  in  a  petitioner's  claim.   People  v^  Goodwin,     Ill.App.3d 
,  284  N,j;,24  430  (1972).   In  the  absence  pf  supporting  evidence 
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that  a  petition  with  more  meritorious  claims  could  have  been 
prepared,  the  Public  Defender  had  no  obligation  to  offer  amendments 
and  the  trial  court  did  not  err  in  dismissing  the  petition  without 
a  full  evidentiary  hearing. 

The  motion  to  withdraw  is  allowed  and  the  order  dismissing 
the  petition  is  affirmed. 

Judgment  affirmed. 

r 

McGloon,  PJ.,  and  McNamara,  J.,  concur. 
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No.  57206 

PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff-Appellee , 
vs. 
AGAPITO  PANTO JA, 

Defendant- Appellant. 


APPEAIi  FROM  THE 

CIRCUIT  COURT^Fr^^i,,,,^ 

COOK  COUNTY  .  Aji,  ^  ^  |* 


HONORABLE 

FRANK  R.  PETRONE, 

PRESIDING. 


MR.  PRESIDING  JUSTICE  McGLOON  delivered  the  opinion  of  the  court: 

Defendant  was  charged  by  complainant  with  the  offense  of 
criminal  trespass  to  a  vehicle.  At  the  conclusion  of  a  bench  trial 
the  defendant  was  found  guilty  and  sentenced  to  one  year  in  the 
House  of  Correction. 

The  Public  Defender  was  appointed  to  represent  the  defen- 
dant in  an  appeal  of  this  conviction.   He  now  moves  for  permission 
of  this  Court  to  withdraw  as  attorney  of  record  for  the  defendant 
and  has  filed  such  motion  pursuant  to  Anders  v.  California  (1967)  , 
386  U.S.  738.   Notice  of  that  motion  and  copies  of  the  petition  and 
brief  were  mailed  to  the  defendant  on  June  8,  1972.   Defendant  has 
not  responded. 

The  complaining  witness,  Carmen  Berdolino,  testified  that 
he  was  the  owner  of  a  1960  black  Chevrolet  station  wagon  bearing 
1971  license  number  AG  4511.  On  January  31,  1972,  between  4:30  p.m. 
and  4:45  p.m.  he  parked  the  vehicle  in  the  Sears  Parking  Lot  at 
North  and  Harlem  Avenues  and  started  into  the  store.   On  his  way 
into  the  store  he  realized  he  had  not  locked  the  vehicle  and,  there- 
fore, returned  to  the  car  to  do  so.   He  further  testified  that  as 
he  approached  the  car  he  saw  it  being  operate^.   He  came  up  to  the 
car  from  the  front  and  grabbed  the  front  dopr  handle  on  the  passen- 
ger side.   He  clearly  observed  two  persona  in  the  car,  a  male  in 
the  front  seat  operating  ^he  vehicle  and  a  wojnan  sitting  next  to 
him  on  the  right»  ^^-    Berdolino  positively  identified  the  defen- 
dant as  the  man  he  l^ad  observed  driving  the  car.   He  testified  fur- 
ther that  t^e  o^r  did  not  stop  when  he  reacj^ed  it,  but  rather  it 
sped  from  the  parking  lot.  He  immediately  reported  the  car  stolen. 

Officer  Michael  Wheeler  of  the  Chicago  Police  Department 
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testified  that  on  February  3,  197  2,  he  was  working  in  uniform  in 
a  marked  squad  car  when  he  observed  the  defendant  driving  a  black 
Chevrolet  station  wagon.   He  testified  that  he  observed  the  defen- 
dant attempt  to  proceed  the  wrong  way  on  a  one  way  street  and  then 
stop  and  correct  himself.   This  incident  directed  his  attention  to 
the  vehicle,  and  upon  checking  the  "hot  sheet"  he  determined  that 
it  had  been  reported  stolen.    Officer  Wheeler  thereupon  pursued 
the  vehicle  for  approximately  one  block  until  the  defendant  stopped 
the  vehicle  and  attempted  to  walk  away.   The  uniformed  officer 
placed  defendant  under  arrest  by  grasping  the  defendant's  arm  and 
informing  him  in  English  of  the  charge.   Because  it  appeared  that 
the  defendant  did  not  understand  English,  Officer  Wheeler  asked  an 
infomntiant  known  to  him,  who  had  been  in  the  squad  car  at  the  time 
of  this  occurrence,  to  act  as  an  interpreter  and  explain  to  defen- 
dant in  Spanish  that  he  was  being  arrested  for  auto  theft.    The 
defendant  then  broke  away  from  the  officer  and  was  reapprehended 
after  a  one  block  chase.   He  also  testified  that  he  inspected  the 
vehicle  and  discovered  that  the  left  window  had  been  broken  and 
the  ignition  had  been  "tampered  with"  and  that  the  vehicle  bore 
1971  Illinois  license  plate  number  VG  451L. 

The  defendant  testified  in  his  own  behalf,  through  an 
interpreter,  that  on  the  day  of  his  arrest  he  came  out  of  a  store 
with  his  wife  when  two  uniformed  officers  called  him  over  to  a 
squad  car  and  ordered  him  into  the  car.   When  he  hesitated  to  enter 
the  car,  one  of  the  officers  struck  him  on  the  head  with  the  butt 
of  a  gun.   Defendant  also  testified  that  there  was  another  man  in 
the  car  at  this  time  whom  he  did  not  know  but  who  he  assumed  was 
under  arrest.   He  further  testified  that  he  knew  nothing  about  a 
1960  black  Chevrolet  station  wagon  and  had  not  been  driving  on  the 
day  of  his  arrest.   The  defendant  further  stated  he  had  been  at 
work  on  the  31st  of  January  during  the  time  the  alleged  theft  took 
place.   The  defendant  presented  no  further  evidence  in  his  behalf, 
and  the  court  found  him  guilty  with  the  aforementioned  results. 

tti   his  brief  in  support  of  his  motion  to  withdraw^  the 
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Public  Defender  presents  two  reasons  why  any  further  appeal  of  this 
case  would  be  wholly  frivolous. 

First,  the  Public  Defender  points  out  that  the  complaint 
in  this  case  and  the  testimony  of  the  complaining  witness  describe 
the  license  number  of  the  stolen  vehicle  as  AG  4511,  while  Officer 
Wheeler  testified  that  he  observed  the  defendant  driving  a  vehicle 
bearing  1971  Illinois  license  number  "Victor  George  451L."  However, 
we  agree  with  the  Public  Defender  that  any  detrimental  effect  this 
variance  in  testimony  might  have  on  the  State's  case  is  clearly  a 
frivolous  ground  for  an  appeal  in  light  of  the  complaining  wit- 
ness's positive  identification  of  the  defendant  as  the  man  he  saw 
drive  away  in  his  car.   A  positive  identification  of  the  defendant 
by  one  credible  witness  as  the  man  who  committed  the  offense  charged 
is  sufficient  for  a  conviction.   People  v.  Soldat  (1965)  ,  32  111.  2d 
478,  207  N.E.  2d  449;  People  v.  Solomon  (1962),  24  111.  2d  586,  182 
N.E.  2d  736.   In  the  instant  case  the  complaining  witness  saw  the 
defendant  in  the  commission  of  the  offense,  and  he  positively  iden- 
tified the  defendant  at  trial.   Therefore,  the  variance  in  the  tes- 
timony as  to  the  license  number  of  the  stolen  vehicle  would  not  con- 
stitute reversible  error. 

Second,  the  Public  Defender  concludes  that  the  argument 
that  the  defendant  was  not  proven  guilty  beyond  a  reasonable  doubt 
is  also  wholly  frivolous.   We  agree.   It  is  the  duty  of  the  court 
sitting  without  a  jury  to  determine  the  credibility  of  witnesses 
and  the  weight  to  be  given  their  testimony;  and  on  review,  this 
Court  will  not  substitute  its  judgment  for  that  of  the  trier  of 
fact  unless  the  evidence  is  so  improbable  and  unsatisfactory  as  to 
raise  a  reasonable  doubt  as  to  the  defendant's  guilt.   People  v. 
Tensley  (1954),  3  111.  2d  615,  122  N.E.  2d  155;  People  v.  Coulson 
(1958),  13  111.  2d  290,  149  N.E.  2d  96.   In  the  instant  case  the 
defendant  denied  that  he  committed  the  offense  and  asserted  an  alibi 
in  defense.   However,  a  conviction  will  not  be  reversed  merely  be- 
cause the  complaining  witness  is  contradicted  by  the  accused.  People 
V.  Reynolds,  268  N.E.  2d  545,  (111.  App.  Ct. ,  1971).  The  credibility 
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of  the  witnesses  at  trial  was  a  matter  peculiarly  suited  to  a  deter- 
mination by  the  trial  judge,  and  we  will  not  substitute  our  own 
opinion  therefor. 

Upon  complete  review  of  the  record,  we  are  convinced  that 
an  appeal  would  be  wholly  frivolous  and  without  merit.   The  motion 
of  the  Public  Defender  is  allowed,  and  the  judgment  is  affirmed. 


Judgment  affirmed. 


DEMPSEY  and  McNAMARA,  JJ. ,  concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff-Appellee , 

V, 

LUIS  VEGA, 

Defendant-Appellant. 


ABST. 


APPEAL  FROM 
CIRCUIT  COURT 
OF  COOK  COUNTY. 


HONORABLE 

RICHARD  J.  FITZGERALD, 

PRESIDING. 


MR.  JUSTICE  DRUCKER  delivered  the  opinion  of  the  court: 

Luis  Vega  was  charged  with  the  murder  of  Marionex  Rivera. 
The  jury  found  him  guilty  and  the  court  sentenced  him  to  a  term 
of  20  to  30  years.   He  raised  the  following  points  on  appeal: 
(1)  the  evidence  did  not  prove  him  guilty  beyond  a  reasonable 
doubt;  (2)  the  evidence  required  an  instruction  and  verdict  form 
on  the  lesser  crime  of  manslaughter;  and  (3)  the  restriction  of 
certain  testimony  anticipated  to  be  given  by  a  treating  physician 
was  prejudicial  error. 
EVIDENCE 
Testimony  of  Elvira  Camacho,  called  by  the  State: 

She  and  her  daughter,  Isabelle,  went  to  the  Caguas  Club  with 
Rivera  at  about  11:00  o'clock  in  the  evening.   They  sat  at  a  table 
four  or  five  feet  from  the  door.   The  defendant  came  over  to  their 
table  and  asked  Isabelle  for  a  dance.   She  said  "maybe  later." 
He  asked  a  second  time  and  Isabelle  gave  him  the  same  answer.   The 
witness  then  danced  a  couple  of  dances  with  the  defendant. 

Later  she  was  in  the  rear  of  the  tavern  when  she  saw  Rivera 
come  into  the  tavern  with  Isabelle,   He  had  a  cut  on  his  hand. 
Fifteen  minutes  later  she  heard  the  first  shot  and  then  saw 
Rivera  push  Isabelle  away  from  the  front  door.   She  then  heard 
five  or  six  more  shots.   She  did  not  see  who  fired  the  shots. 
Testimony  of  Isabelle  Camacho,  called  by  the  State: 

On  May  11,  196  8,  she,  her  mother  and  Rivera  arrived  at  the 
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Caguas  Club  about  11:00  o'clock.   They  sat  at  a  table  six  to  ten 
feet  from  the  door.   Shortly  after  they  arrived  the  defendant 
approached  her  and  asked  her  to  dance  and  she  told  him  she  wasn't 
going  to.   The  defendant  then  asked  her  mother  to  dance  and  her 
mother  accepted.   Rivera  was  at  the  table  during  the  conversa- 
tions with  the  defendant  but  remained  silent. 

The  defendant  returned  and  asked  her  to  dance  and  she  told 

j 
him  she  wasn't  going  to  dance.   Then  the  defendant  "started  say-    ' 

ing  that  I  was  a  hick  and  stuff  like  that  because  I  wouldn't 

dance.   Then  after  that  Warreno  [Rivera]  told  him  to  leave  me 

alone,  that  I  wasn't  going  to  dance."   The  defendant  then  walked 

away  and  returned  five  minutes  later  and  said  "I  wasn't  worth  a 

dollar  because  I  wouldn't  dance  with  him.  *  *  *  He  grabbed  me  by  my 

hand,  got  me  off  the  chair."   Rivera,  still  seated  at  the  table, 

told  the  defendant  she  wasn't  going  to  dance  and  to  leave  her 

alone.   Elvira  Camacho  was  dancing  at  this  time.   The  defendant 

then  walked  away  and  went  back  to  where  he  was  sitting. 

About  five  minutes  later  the  defendant  asked  Rivera  to  go 
outside  with  him  and  they  left  the  tavern.   She  was  sitting  at 
the  table  for  about  five  minutes  when  she  noticed  that  the 
defendant  and  Rivera  were  fighting  outside  in  front  of  the  tavern. 
She  ran  out  the  door  with  several  other  people  who  separated  them. 
She  noted  that  Rivera  had  a  cut  on  his  left  hand  at  this  time  but 
no  weapon.   The  defendant  had  a  knife  in  his  right  hand.   When  the 
defendant  was  released  by  the  people  holding  him  he  said,  "Don't 
worry,  I  am  going,"  and  walked  away.   She  and  Rivera  returned  to 
the  tavern,. 

About  15  minutes  later  Rivera  was  facing  the  door  and  she 
was  standing  next  to  him  with  her  back  to  the  door  holding  his 
left  hand  with  her  right  hand  when  she  heard  someone  say,  "He's 
coming,  he's  got  a  gun."   Rivera  pushed  her  to  the  side  and  as 
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she  was  falling  the  defendant  started  shooting.   Then  some  men 
from  outside  grabbed  the  defendant,  took  the  gun  and  took  the 
defendant  outside. 

She  heard  five  or  six  shots  fired.   Rivera  was  standing 
when  the  first  shot  was  fired  and  was  on  the  floor  when  the  rest 
of  the  shots  were  fired.   She  saw  a  gun  in  the  defendant's  hand; 
Rivera  had  no  weapon  in  his  hand. 

She  is  22  years  old  and  has  known  Rivera  since  she  was  12 
years  old.   She  had  lived  with  him  for  seven  or  eight  months. 
She  had  nothing  to  drink  and  Rivera  "had  a  beer  and  one  that  he 
didn't  finish."   Following  the  fight  the  defendant  had  bruises 
on  his  face.   After  the  fight  broke  up  she  doesn't  knov/  where 
the  defendant  went.   Rivera  was  not  standing  while  all  the  shots 
were  fired;  he  was  not  moving  toward  the  defendant  when  the  shots 
were  fired.   She  did  not  see  anyone  strike  the  defendant  after  the 
shooting.   She  does  not  remember  stating  at  the  coroner's  inquest 
that  when  she  came  out  of  the  tavern  and  saw  the  fight  Rivera  was 
on  top  of  the  defendant. 

It  was  stipulated  that  the  court  reporter  at  the  coroner's 

inquest  would  testify  that  the  following  testimony  was  given: 

Answer  by  Isabel  Camacho:   When  I  was  coming 
out  of  the  tavern  and  they  were  fighting 
outside. 

Question  by  the  Coroner:   And  where  was  Mr. 
Rivera? 

Answer  by  Isabel  Camacho:   He  was  on  top  of 
him. 

Testimony  of  Alox  Cichowski,  a  policeman,  called  by  the  State: 

At  12:30  or  12:45  A.M.  the  defendant  approached  his  police 

car  and  said,  "I  just  shot  a  man  at  1025  California."   The 

defendant  had  a  few  bruises  on  his  face  at  the  time.   He  searched 

the  defendant  and  finding  no  weapons,  put  him  in  the  back  seat  of 

the  squad  car.   When  he  got  the  defendant  to  the  station  he 

noticed  the  defendant's  face  was  bruised  and  he  was  black  and  blue 
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around  both  eyes.   In  his  opinion  the  defendant  was  not  seriously 
injured  at  that  time. 
Testimony  of  Victor  Medina ^  called  by  the  defense: 

He  is  the  bartender  at  the  Caguas  bar.   Prior  to  that  he  was 
a  bartender  for  the  defendant;  he  had  known  Rivera  for  about  six 
years.   The  defendant  had  been  in  the  Caguas  on  the  morning  of 
the  day  in  question,  came  in  again  in  the  afternoon  and  returned 
at  about  11:00  o'clock  in  the  evening. 

Rivera  first  came  into  the  tavern  about  8:00  or  8:30  P.M. 
with  two  ladies  and  had  two  or  three  drinks.   He  saw  the  defendant  i 
dancing  with  Elvira  Camacho.   Later  the  defendant  took  money  out 
of  his  pocket  and  paid  the  witness  for  the  drinks  and  $5  he  owed 
him.   He  saw  that  the  defendant  had  "plenty  money."   On  cross- 
examination  he  stated  that  defendant  paid  him  the  $5  in  the  morning. 

Later  he  was  putting  another  man  out  of  the  tavern  and  when  he 
got  to  the  front  door  he  saw  the  defendant  on  the  ground  and  heard 
Hilda  Ortiz  say,  "Kill  him."   Hilda  was  kicking  the  defendant  and 
the  deceased  was  on  top  of  the  defendant  with  a  knife  in  his  hand. 
The  knife  had  a  black  handle  which  was  five  or  six  inches  long.   He 
tried  to  stop  the  fight,  but  Hilda  told  him  to  get  inside  the  bar 
and  take  care  of  the  cash  register.   The  defendant's  face  was  red 
and  swollen  following  the  fight  outside.   The  witness  returned  to 
the  bar. 

In  two,  three  or  four  minutes  he  saw  Rivera  come  into  the  bar 
with  a  cut  finger.   Isabelle  was  taking  care  of  the  wound.   Then 
defendant  came  into  the  tavern  and  he  heard  Hilda  say,  "Here  he  is" 
and  then  Riyera  pushed  Isabelle  to  the  side  and  walked  about  one  or 
two  steps  fonvard  when  the  defendant  started  shooting.   The  defend- 
ant and  Rivera  were  about  10  or  12  feet  apart  when  the  shots  were 
fired;  both  men  were  standing  at  the  time.   When  Rivera  was  first 
shot  he  "spun"  but  was  still  standing.   He  thinks  there  were  three 
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or  four  shots  fired.   There  were  no  shots  fired  when  Rivera  was 
lying  on  the  ground.   Hilda  took  a  knife  from  Rivera's  pocket.    4. 

After  the  shooting  someone  kicked  the  gun  from  the  defendant's 
hand.   The  defendant  was  standing  in  the  doorway  at  the  time.   He 
did  not  tell  the  investigating  officers  about  the  knife  Hilda  took. 
He  does  not  know  where  she  can  be  located. 
Testimony  of  Fred  Howard ^  a  policeman,  called  by  the  defense: 

He  interviewed  Isabelle  Camacho  at  a  police  station  following 
the  shooting.   Isabelle  did  not  know  of  her  own  knowledge  the 
source  of  the  cut  on  Rivera's  hand.   Medina  never  told  him  about 
the  knife. 

Testimony  of  Dr.  Herman  Reyes,  a  physician  for  the  City  of  Chicago 
House  of  Correction,  called  by  the  defense: 

He  examined  the  defendant  on  May  13,  1968,  and  found  bilateral 
periorbital  hematoma  and  facial  contusion  hematoma  (a  swelling  of 
both  eyes  caused  by  blood  under  the  skin  and  a  similar  condition 
of  the  side  of  the  face).   He  discharged  the  defendant  on  May  14, 
1968.   He  saw  the  defendant  in  the  hospital  again  on  May  17,  1968. 
Aside  from  the  hematoma  noted  above,  the  defendant  also  suffered 
subconjunctival  hematoma  (hemorrhages  into  the  coat  of  the  eyeball) , 
All  of  these  conditions  were  brought  on  by  trauma.   The  defendant 
also  complained  of  lower  back  pain. 

He  saw  the  defendant  again  on  May  20th;  he  complained  of  lower 
back  pain.   On  May  21st  he  sent  the  defendant  to  the  eye  clinic 
at  the  Cook  County  Hospital.   The  hematoma  could  be  described  as 
a  couple  of  black  eyes. 

Testimony  of  Collette  Ahern,  a  nurse  at  the  House  of  Correction, 
called  by  the  defense: 

She  admitted  the  defendant  on  May  12,  1968,  and  noticed  that 
his  face  was  "puffy,"  his  eyes  were  discolored,  he  had  discolored 
areas  on  both  his  upper  arms  that  appeared  fresh  and  there  was 
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also  an  abraded  area  on  his  right  knee.   On  May  13,  1968,  the 
defendant  complained  of  a  headache  and  both  of  his  eyes  and  his 
face  remained  discolored  and  swollen.   She  administered  an  ice 
pack. 

She  next  saw  the  defendant  in  the  hospital  on  May  17,  196  8. 
The  defendant  complained  of  back  pain  and  was  instructed  to  stay 
in  bed.   On  May  22,  1968,  the  defendant  still  had  discolored  eyes  and 
was  sent  to  the  eye  clinic  the  same  day.   In  her  opinion  it  is 
rare  that  someone  is  kept  in  the  hospital  for  two  weeks  for  a 
black  eye  and  a  scraped  knee. 

At  this  point  in  the  trial  the  defense  made  an  offer  of  proof 
as  to  the  testimony  of  Dr.  Henry  which  the  court  refused  to  allow 
to  go  to  the  jury.   Several  stipulations  were  entered  including 
the  fact  that  the  defendant  had  $1173.89  in  cash  at  the  time  he 
was  arrested. 
Testimony  of  Luis  Vega  in  his  own  behalf: 

He  is  37  years  old,  married,  with  three  children.   He  is 
five  feet  four  inches  tall  and  weighs  153  pounds.   He  has  a 
fourth  grade  education  and  is  a  former  marine.   He  has  known 
Medina  since  childhood.   Medina  was  the  bartender  in  his  tavern 
which  he  sold  several  days  before  the  shooting. 

He  owns  a  .38,  "small  gun,  silver  and  white  on  the  top,"  which 
is  registered.   He  sold  his  bar  on  April  7,  1968,  and  was  not 
employed  from  April  7th  until  the  time  of  the  shooting  because 
he  was  making  plans  to  move  his  family  back  to  New  York. 

He  was  in  the  Caguas  Club  twice  on  May  11,  196  8,  once  at 
about  eleven  in  the  morning  to  tell  Medina  that  he  was  leaving 
that  night  to  go  to  New  York,  and  at  about  eight-thirty  or  nine 
o'clock  in  the  evening.   On  this  later  visit  Hilda  Ortiz,  owner 
of  the  Caguas,  approached  the  defendant  and  offered  to  sell  him 
the  Caguas.   He  declined  because  he  was  leaving  Chicago.   Hilda 
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then  introduced  the  defendant  to  Elvira  and  Isabelle  Camacho  and 

Rivera,  none  of  whom  he  had  met  previously. 

He  bought  drinks  for  the  three  of  them  and  paid  for  the 

drinks  with  a  $10  bill  from  the  roll  of  money  he  carried  in  his 

pocket.   Hilda  was  present  when  he  paid  the  bartender,  Medina. 

He  denies  having  an  argument  with  Rivera  inside  the  tavern.   He 

left  the  Caguas  Club  about  ten  forty-five  or  eleven  o'clock 

because, 

I  look  around  and  I  see  Miss  Hilda  and  Mr. 
Rivera  talk  all  the  way  down  there  in  the 
kitchen  and  Hilda  point  the  finger  to  me 
like  that,  and  that  far  away  I  can  hear  what 
they  talking  each  other.   And  I  told  Victor, 
I  say,  "I  don't  want  no  more  drinks,  I  going 
to  go,"  and  I  walked  through  that  door. 

When  he  walked  through  the  door,  Rivera  followed  him  and 

said,  "I  want  to  talk  to  you."   When  the  defendant  turned  around, 

Rivera  had  a  knife  with  a  black  handle  in  his  hand.   He  said  to 

Rivera,  "If  you  want  to  talk  to  me  why  do  you  have  a  knife." 

Rivera  replied,  "That  is  not  for  you  mother  fucker"  and  he  jumped 

on  the  defendant.   Rivera  raised  his  right  hand  holding  the  knife 

and  cut  the  right  shoulder  of  the  defendant's  clothing. 

He  got  me  with  the  end  of  the  knife  because 
I  pulled  his  from  me,  and  when  I  pulled  his 
hand  I  fought  with  him  and  the  knife,  the 
two  hands  is  closed  and  he  cut  in  his  finger. 

Rivera  continued  to  strike  the  defendant  with  the  butt  of 

the  knife  handle.   Rivera  was  on  top  of  him  while  he  was  hitting 

the  defendant.   Medina  came  out  of  the  bar  during  the  fight  and 

said,  "Don't  let  them  kill  that  guy."   Hilda  told  Medina,  "Go 

back  to  the  place.   The  place  is  empty  and  somebody  is  going  to 

get  in  there.   Take  care  of  the  place."   Medina  then  pulled  off 

one  of  the  assailants  and  returned  to  the  bar.   The  defendant  was 
being  beaten  by  Rivera;  "two  guys  come  with  him  and  another  guy 

from  the  bar"  were  holding  his  hand  and  Hilda  Ortiz  was  kicking  him. 

He  was  beaten  for  about  four  or  five  minutes.   During  the  struggle 
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someone  tried  to  get  into  his  pocket.   Some  time  during  the 
beating  Rivera  got  off  the  defendant  and  kicked  him  in  the 
teeth  causing  the  defendant  to  lose  a  tooth.   When  the  defendant 
managed  to  get  free,  he  ran  into  the  tavern,  pulling  his  gun 
from  his  pocket.   As  he  entered  the  tavern  he  heard  Hilda  say, 
"He  come  by,  kill  the  mother  fucker,  take  the  money  from  him." 

Then  Rivera  ran  at  him  saying,  "I  am  going  to  kill  this 
mother  fucker.   I  am  going  to  kill,  I  am  going  to  take  care  of 
him  now."   Rivera  was  pulling  a  knife  from  his  pocket  as  he  ran 
at  the  defendant.   "Well,  I  think  he  going  to  get  the  knife,  I 
start  shooting,  shooting,  and  I  shoot  I  don't  know  how  many 
times  I  shoot  *  *  *."   The  shots  were  fired  in  quick  order.   Then 
someone  kicked  the  gun  from  his  hand.   The  people  then  pushed  him 
out  of  the  door,  telling  him,  "Run,  go  away,  they  are  going  to 
kill,  they  are  going  to  kill  you."   He  drove  to  Artesian  and  North 
Avenue  and  called  the  police.   He  called  the  police  a  second  time 
from  Western  and  Harrison  and  waited  there  for  the  police  car  for 
15  or  30  minutes. 

At  this  time  he  was  dizzy  and  had  trouble  walking,  talking 
and  seeing.   He  couldn't  see  from  his  right  eye  and  his  nose  was 
bleeding.   He  had  pain  in  his  face  and  knees  and  his  lip  was 
injured. 

His  gun  is  a  five  shot  revolver  and  had  five  bullets  in  the 
chamber.   When  he  was  asked  if  he  always  carried  a  gun  he  replied, 
"I  never  carry  no  gun  before  until  that  night  because  that  night 
I  got  my  money  in  my  pocket  and  I  got  to  go  to  New  York  that  night." 
He  was  served  two  drinks  that  night  but  only  drank  one.   He  danced 
with  Mrs.  Camacho,  the  older  woman,  one  time. 

Testimony  of  Dr.  Edward  Shalgos ,■ called  by  the  State:  (His  testi- 
mony was  given  during  the  State's  case  in  chief  but  is  placed  here 
for  purposes  of  continuity.) 
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He  is  a  pathologist  who  examined  the  body  of  the  decedent. 
He  found  an  entry  wound  on  the  lower  part  of  the  right  elbow  and 
an  exit  wound  on  the  upper  part  of  the  right  elbow.   Both  wounds 
were  on  the  back  of  the  arm.   There  were  also  two  wounds  just 
above  the  waist  that  entered  in  the  back,  travelled  upward  and 
exited  the  chest.   There  was^n  entry  wound  near  the  base  of  the 
skull  (in  the  back  of  the  head)  caused  by  a  bullet  which  travelled 
upward  and  remained  in  the  skull  underneath  the  skull  bone  which 
it  shattered.   In  his  opinion  the  decedent  would  have  to  have  been 
standing  on  a  ladder  above  the  assailant,  lying  down,  or  be  stand- 
ing while  the  assailant  was  lying  down  in  order  to  inflict  such 
wounds.   The  wounds  in  the  elbow  could  have  been  inflicted  if  the 
decedent  had  his  arms  outstretched  in  front  of  him  and  the  assail- 
ant fired  at  about  the  same  level. 

There  was  a  total  of  five  bullets  fired  into  the  body  of  the 
deceased.   There  was  also  a  laceration  on  the  left  thumb  of  the 
deceased.   This  was  a  transverse  cut  —  along  the  length  of  the 
thumb.   The  wound  "was  of  the  type  that  is  observed  in  defense 
wounds."   This  was  a  fresh  wound.   The  blood  test  of  the  deceased 
showed  141  mg.  of  ethynol  or  141  mg.  percent  alcohol. 
Opinion 

Defendant's  first  contention  is  that  he  was  not  proven  guilty 
beyond  a  reasonable  doubt  since  the  evidence  showed  that  he  acted 
justifiably  in  self-defense  in  shooting  Rivera.   He  argues  that  he 
was  being  beaten  with  the  intent  to  rob  him.   With  some  help  from 
Medina  he  was  able  to  extricate  himself  from  the  fray  and  reenter 
the  tavern  anticipating  safety.   Instead  of  safety  he  found  his 
chief  tormentor  approaching  him  with  outstretched  arms.   Fearing 
for  his  life  he  fired  his  gun  as  fast  as  he  could. 
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Defendant's  argument  is  not  supported  by  the  evidence. 
Defendant  was  harassing  Riverab  companion,  Isabelle;  she  testified 
that  defendant  asked  Rivera  to  go  outside;  there  was  no  testimony 
which  placed  Rivera  near  defendant  when  he  pulled  out  his  money, 
and  Medina  testified  that  defendant  displayed  his  roll  of  money  in 
the  evening  when  he  paid  for  the  drinks  and  paid  Medina  $5.   On 
cross-examination  Medina  stated  that  he  was  paid  the  $5  in  the 
morning.   Although  at  least  two  men  were  holding  defendant  while 
he  was  being  beaten,  his  money  was  not  taken  from  him. 

It  is  undisputed  that  Rivera  came  into  the  tavern  after  the 
altercation  and  that  Isabelle  was  treating  his  wounded  hand  when 
defendant  reentered,   Medina  testified  that  this  occurred  "2,  3  or 
4  minutes"  after  the  fight  terminated  but  Isabelle  and  her  mother 
testified  that  fifteen  minutes  elapsed  before  the  defendant 
reentered.   There  is  a  conflict  in  the  evidence  as  to  whether 
Rivera  took  one  or  two  steps  toward  defendant  or  whether  after  he 
pushed  Isabelle  aside  upon  seeing  defendant  he  was  immediately 
shot,   Medina  testified  that  Hilda  Ortiz  took  a  knife  from  Rivera's 
pocket  after  he  was  shot.   The  State's  evidence  disclosed  that  at 
least  three  bullets  entered  Rivera's  body  after  he  fell  to  the  floor, 

111.  Rev,  Stat.  1957,  ch.  38,  par.  7-1,  provides: 

Use  of  Force  in  Defense  of  Person.] 
A  person  is  justified  in  the  use  of  force 
against  another  when  and  to  the  extent  that 
he  reasonably  believes  that  such  conduct  is 
jiecessary  to  defend  himself  or  another 
against  such  other's  imminent  use  of  unlaw- 
ful force.   However,  he  is  justified  in  the 
use  of  force  which  is  intended  or  likely  to 
cause  death  or  great  bodily  harrri  only  if  he 
reasonably  believes  that  such  farce  is 
necessary  to  prevent  imminent  death  or 
great  bodily  harm  to  himself  or  another,  or 
the  commission  of  a  forcible  felony. 

In  People  v,  Jordan,  18  111,  2d  48^,  492,  165  N.E,2d  296,  the 
court  stated: 

In  order  that  a  killing  be  justified  on  the 
grou^lds  of  self-defense  it  must  appear  that 
t^e  danger  was  so  urgent  and  pressing  that 
in  order  to  save  the  defendant's  own  life 

lb 
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or  to  prevent  his  receiving  great  bodiJ.y 
harm  the  killing  of  the  other  was  abso- 
lutely necessary  and  it  must  appear  also 
that  the  person  killed  was  the  assailant 
or  that  the  slayer  had  really  and  in  good 
faith  endeavored  to  decline  any  further 
struggle  before  the  mortal  blow  was  given. 

In  the  instant  case  the  jury  could  properly  find  that  there 
was  ample  evidence  that  defendant  was  not  in  urgent  danger,  that 
killing  was  not  absolutely  necessary  to  prevent  his  receiving 
great  bodily  harm  and  that  at  the  time  of  the  shooting  the  person 
killed  was  not  an  assailant. 

Justifiable  self-defense  is  always  a  question  of  fact  for  the 
jury  and  we  will  not  disturb  its  verdict  unless  the  evidence  is  so 
unsatisfactory  as  to  leave  a  reasonable  doubt  as  to  defendant's 
guilt.   Peop].e  v.  Jordan, supra,  at  492,  493.   We  will  not  disturb 
the  jury's  finding  that  defendant  did  not  justifiably  act  in  self- 
defense. 

The  question  as  to  whether  a  manslaughter  verdict  should  be 
tendered  by  the  defense  in  a  murder  case  is  often  important  but 
one  which  is  usually  decided  by  defense  counsel  as  a  matter  of 
tactics.   Nevertheless,  defendant's  second  contention  is  that  even 
though  no  manslaughter  instruction  or  verdict  was  tendered,  the 
trial  judge,  in  the  interests  of  justice,  should  have  exercised  his 
discretion  in  raising  the  issue  of  offering  a  jury  instruction  and 
verdict  form  on  voluntary  manslaughter  and  on  his  own  initiative 
should  have  given  the  jury  an  instruction  and  verdict  form  on  vol- 
untary manslaughter. 

In  People  v.  Taylor,  36  111. 2d  483,  488,  224  N.E.2d  2G6,  the 

court  discussed  this  problem  at  length  and  stated  that: 

[F]ailure  to  give  a  manslaughter  instruction 
cannot  be  asserted  as  a  ground  for  reversal 
in  a  reviewing  court  unless  such  an  instruc- 
tion has  been  requested.   [Citations  omitted.] 

Later,  at  491,  the  court  further  stated: 

We  therefore  adhere  to  our  present  procedure, 
and  hold  that  the  trial  judge  did  not  err  in 
failing  to  give  a  manslaughter  instruction  on 
his  own  initiative. 


11 


54393 
Finally  defendant  contends  that  the  anticipated  testimony 
of  a  treating  physician  as  to  statements  made  by  the  defendant 
relating  to  the  cause  and  history  of  his  injuries  was  an  excep- 
tion to  the  hearsay  rule  and  should  have  been  admitted. 

Defendant  made  the  follov/ing  offer  of  proof  of  the  testimony 
of  Dr.  Roy  Henry  who  was  the  first  doctor  to  examine  the  defendant. 
If  called  to  testify  Dr.  Henry  would  state: 

Last  night  while  leaving  a  bar  he  [the  defendant] 
was  assaulted  by  unknown  persons,  beaten  and 
kicked  in  the  face,  was  seen  in  dispensary 
earlier  and  sent  to  the  Cook  County  Hospital  for 
x-rays. 

The  court  then  stated: 

That  statement  is  inadmissible  and  the  Court  will 
not  permit  that  portion  of  the  record  to  be  read 
to  the  jury  nor  will  the  Court  permit  Doctor 
Henry  to  testify  as  to  that  portion  of  the 
history. 

The  court  relied  on  People  v.  Colletti,  101  111.  App.2d  51, 
242  N.E.2d  63,  in  its  ruling.   This  reliance  was  misplaced  because 
the  preferred  self-serving  testimony  in  Colletti  did  not  fall 
within  an  exception  to  the  hearsay  rule.   Here  it  did.   The  excep- 
tion is  discussed  in  Shell  v.  Industrial  Commission,  2  111. 2d  590, 
602,  119  N.E.2d  224,   wherein  the  court  stated: 

It  is  an  exception  to  the  hearsay  rule,  however, 
that  declarations  of  an  injured  person  to  his 
treating  physician  as  to  his  physical  condition, 
and  the  cause  thereof  are  admitted  in  evidence 
for  the  reason  that  it  is  presumed  that  a  person 
will  not  falsify  such  statements  to  a  physician 
from  whom  he  expects  and  hopes  to  receive  medical 
aid. 

The  fact  that  the  testimony  may  have  been  favorable  to  the  defend- 
ant does  not,  of  course,  render  it  inadmissible.   Shell,  supra,  602. 

Therefore,  the  court  should  have  allowed  the  preferred  testi- 
mony of  defendant's  treating  doctor.   However,  defendant  was  not 
prejudiced  by  the  court's  action  because  the  fact  that  defendant 
and  Rivera  fought  outside  the  tavern  was  undisputed  anyway,  and  we 
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are  satisfied  beyond  a  reasonable  doubt  that  the  error  was 
harmless.   Chapman  v.  California^  386  U.S.  18.   We  also  note 
that  the  defendant 's .injuries  were  well  documented  both  by 
oral  testimony  and  photographs  taken  after  his  arrest. 
The  judgment  is  affirmed. 

AFFIRMED. 
Lorenz,  P.J.,  and  English,  J.,  concur. 

(Abstract) 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff -Appellee , 

vs . 

J. 
CHARLES  L.  WHITE, 

Defendant- Appellant . 


APPEAL  FROM  THE  CIRCUIT 
COURT  OF  COOK  COUNTY. 


Hon.  Chester  J.  Strzalka, 
Presiding. 


MR.  PRESIDING  JUSTICE  GOLDBERG  delivered  the  opinion  of  the 
court: 


Charles  L.  White  (defendant)  was  indicted  for  aggravated 
battery  causing  great  bodily  harm.  111 .Rev. Stat.  1967,  ch.38, 
par.  12-4  (a)  ;  for  aggravated  battery  by  use  of  a  deadly  v/eapon, 
111. Rev. Stat.  1967,  ch.38,  par ,12-4 (b) (1)  and  for  attempt  mur- 
der, 111. Rev. Stat.  1967,  ch,38,  par.8--4.   After  a  jury  trial, 
he  was  found  not  guilty  of  attempt  murder  and  guilty  of  aggra- 
vated battery.   The  court  sentenced  him  to  a  term  of  from  three 
to  five  years  in  the  penitentiary.   In  his  appeal  to  this  court, 
defendant  contends  that  his  privately  retained  trial  lav;yor  gave 
him  such  inadequate  representation  that  his  constitutional  rights 
v/ere  violated;  that  the  court  erred  in  its  instructions  to  the 
jury;  that  the  court  failed  to  consider  his  application  for  pro- 
bation and  tliat  his  sentence  was  too  severe  and  should  be  re- 
duced. 

No  contention  is  raised  regarding  sufficiency  of  the  evi- 
dence to  prove  defendant  guilty  of  aggravated  battery  beyond  a 
reasonable  doubt.   We  will,  however,  state  a  summary  of  the  per- 
tinent facts. 


The  victim  of  the  battery  in  this  case  was  the  mother  of 
a  child  said  to  be  fathered  by  defendant.   She  was  contemplating 
marriage  to  another  man.   On  the  date  in  question,  the  victim 
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heard  her  dog  barking  at  the  front  door.   She  asked  twice  v;ho 
was  there  without  response.   She  opened  the  door  and  saw  de- 
fendant with  a  gun  in  his  hand.   He  pulled  the  trigger  but 
the  weapon  misfired.   The  victim  turned  and  ran  and  she  was 
shot  in  the  back.   When  she  fell,  defendant  put  the  gun  to  her 
head  and  fired  again  but  she  was  able  to  divert  his  hand  and 
thus  avoided  the  shot.   At  that  time  the  baby  and  a  young  lady 
were  present  in  the  apartment.   The  latter  heard  the  shots  and 
saw  defendant  with  the  pistol  in  his  hand.   A  neiglibor,  who 
knew  defendant  and  had  seen  him  on  that  same  day,  heard  the 
shots  and  s^lw  defendant  running  away.   It  is  undisputed  that 
the  victim  suffered  great  bodily  harm  and  that  she  was  hospital- 
ized for  a  long  period  of  time. 

Defendant  offered  evidence  of  an  alibi.   Two  friends  of 
his  testified  that  he  was  in  their  apartment  at  the  time  of  the 
shooting.   Rebuttal  evidence  presented  by  the  State  cast  serious 
doubt  upon  the  credibility  of  one  of  these  alibi  witnesses.   We 
find  that  the  verdict  of  guilty  of  aggravated  battery  is  amply 
supported  by  the  evidence  beyond  any  reasonable  doubt. 

The  argument  regarding  incompetency  of  defendant's  trial 
counsel,  retained  by  him,  is  based  upon  details  of  the  opening 
argument  made  by  this  counsel  to  the  jury;  failure  to  make  ob- 
jection to  prejudicial  testimony  regarding  the  fact  that  defen- 
dant was  the  father  of  the  victim's  baby;  request  for  statements 
and  minutes  of  grand  jury  testimony  in  the  presence  of  the  jury 
and  failure  of  counsel  to  tender  a  jury  instruction  regarding 
alibi. 

Many  cases  have  established  the  standard  required  for  a 
showing  of  incompetence  of  privately  ^retained  counsel.   The  law 
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is  clear  that  the  incompetency  of  the  lawyer  must  amount  to 
no  representation  at  all  so  that  in  effect  the  proceedings 
are   reduced  to  a  farce  or  a  sham.   This  is  the  standard 
adopted  by  our  courts  in  determining  whether  defendant  has 
been  deprived  of  effective  assistance  of  counsel,  in  deroga- 
tion of  his  constitutional  rights.   People  v.  Riojas,  47  111. 
2d  47,  2G5  N.E.2d  865;  People  v.  Bliss,  44  111. 2d  3G3,  255  N.E. 
2d  405.   Our  courts  have  consistently  held  that  this  degree 
of  incompetence  is  not  established  where  counsel  hns  failed  to 
object  to  inadmissible  evidence  or  has  made  other  errors  in 
judgment  or  trial  strategy.   People  v.  Newell,  48  111. 2d  302, 
307,  268  N.E. 2d  17;  People  v.  Bliss,  44  111. 2d  363,  370,  255 
N.E. 2d  405. 

Furtherrr.ore,  a  showing  of  actual  incompetence  of  counsel 
is  not  sufficient  without  a  demonstration  of  "***substantial 
prejudice  resulting  therefrom,  without  which  the  outcome  would 
probably  have  been  different."   People  v.  Stepheny,  46  111. 2d 
153,  157,  263  N.E. 2d  83,  citing  from  People  v.  Morris,  3  111. 2d 
437,  439,  121  N.E. 2d  810.   We  find  no  such  prejudice  in  this 
case.   On  the  contrary,  the  result  obtained  by  trial  counsel 
for  defendant  in  the  verdict  of  not  guilty  of  attempt  murder 
demonstrates  eloquently  that  defendant  received  ample  and  able 
representation . 

One  complaint  regarding  trial  counsel  leads  us  to  the 
second  point  raised  by  defendant  regarding  alleged  failure  of 
the  court  to  instruct  the  jury  on  the  issue  of  alibi.   Trial 
counsel  for  defendant  tendered  no  instruction  on  the  issue  of 
alibi  and  the  court  gave  none.   This  was  entirely  proper  on  the 
part  of  the  court  and  counsel.   IPI-Criminal  recommends  that  no 
instruction  be  given  on  the  subject  of  alibi.   The  Committee 
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note  shows  that  tliis  type  of  inctruction  would  be  improper 
as  a  comment  on  one  particular  phase  of  the  evidence.  See 
IPI-Criminal  24.05. 

Defendant  next  complains  that  the  trial  court  erred  in 
denying  his  motion  for  probation.   The  record  shov;s  that  coun- 
sel for  defendant  made  an  application  for  probation.   The  court 
then  proceeded  v/ith  a  hearing  in  aggravation  and  mitigation. 
The  court  then  denied  the  application  for  probation.   As  defen- 
dant concedes  in  his  brief,  he  liad  no  inherent  or  statutory 
right  to  be  admitted  to  probation.   Granting  or  refusal  of  pro- 
bation rests  within  the  discretion  of  the  trial  court.   People 
V.  Smith,  111  Ill.App.2d  283,  288,  250  N.E.2d  178.   Defendant 
urges  that  the  State's  Attorney  told  the  court  that  defendant 
was  previously  convicted  of  disorderly  conduct  and  also  of 
assault  with  a  gun.   Defendant  replied  that  he  was  involved  in 
the  gun  incident  in  another  State  but  that  he  was  released, 
"***because  it  was  self-defense."   The  court  then  denied  the 
application  for  probation.   In  viev;  of  all  of  the  facts  and  cir- 
cumstances shown  by  this  record,  wc   cannot  find  that  the  trial 
court  abused  its  discretion  in  denying  defendant's  motion  for 
probation. 

Defendant's  final  contention  is  undue  severity  of  his  sen- 
tence.  The  legal  reasons  for  and  against  reduction  of  sentence 
are  v/ell  set  forth  in  People  v.  Lampley,  1  Ill.App.3d  2  82, 
274  N.E.2d  171,  including  the  dissenting  opinion.   In  the  case 
at  bar,  defendant  could  have  been  sentenced  to  a  longer  prison 
term  as  recommended  by  the  State.   The  sentence  actually  imposed 
was  well  within  applicable  statutory  limits.   We  do  not  find  in 
this  record  any  circumstances  which  impel  us  to  exercise  our 
power  to  reduce  the  sentence.   The  burden  of  presenting  mitigation 
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falls  upon  defendant  and  we  cannot  find  here  the  type  of  sub- 
stantial showing  which  is  required  to  justify  reduction  of  tlie 
sentence.   See  People  v.  Nelson,  41  111. 2d  364,  367,  243  N.E. 
2d  225.   The  judgment  and  sentence  are  affirr.'.od. 

Judgment  affirmed. 

BURI^E,  J.  and  LYONS,  J.  concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff -Appellee , 

V. 

MARCUS  FULLER, 

Defendant-Appellant . 


APPEAL  FROM  * 

CIRCUIT  COURT, 

COOK  COUNTY. 

Hon.  Thomas  R.  McMillen, 
Presiding . 


MR.  PRESIDING  JUSTICE  DIERINGER  delivered  the  opinion  of  the  court: 

This  appeal  was  transferred  to  this  court  by  the  Supreme 
Court.   The  petitioner,  Marcus  Fuller,  appeals  from  an  order 
entered  in  the  Circuit  Court  of  Cook  County  dismissing  a  post- 
conviction petition. 

Petitioner  Fuller  was  indicted  for  three  offenses  of  armed 
robbery  and  one  offense  of  attempted  armed  robbery.   On  November  7, 
1968,  Fuller  pleaded  guilty  to  all  indictments  and  was  sentenced 
by  the  trial  court  to  serve  concurrent  sentences  of  five  to  eleven 
years  in  the  Illinois  State  Penitentiary  on  each  indictment. 

In  January,  1970,  pursuant  to  the  Illinois  Post-Conviction 
Hearing  Act,  111.  Rev.  Stat.,  Ch.  38,  §  122,  Fuller  filed  a  pro  se 
post-conviction  petition  in  v/hich  he  alleged  a  substantial  denial 
of  his  constitutional  rights  by  the  trial  court.   The  petitioner 
alleges  in  the  post-conviction  petition  that  since  the  trial  court 
did  not  grant  him  a  previously  agreed  upon  sentence  for  the 
offenses  charged,  his  guilty  pleas  were  involuntary  and  coerced. 
In  support  of  this  allegation,  the  petitioner  attached  his  own 
affidavit  to  the  post-conviction  petition.   In  this  affidavit, 
the  petitioner  states  his  guilty  pleas  were  based  on  the  assurance 
of  his  attorney  that  he  would  be  sentenced  to  a  term  of  not  less 
than  two  years  nor  more  than  three  years  on  each  indictment,  such 
sentences  to  run  concurrently.   Following  appointment  of  counsel 
for  the  petitioner,  the  trial  court  held  a  hearing  at  which  the 
State  moved  to  dismiss  the  petition  filed  by  Fuller  for  failure 
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to  raise  a  constitutional  question  as  required  by  the  Illinois 
Post-Conviction  Act,  and  for  failure  to  adequately  support  the 
claims  presented  therein.   The  trial  court  sustained  the  State's 
motion  to  dismiss  the  petition.   This  appeal  arises  from  that 
dismissal. 

The  issues  which  the  petitioner  presents  on  appeal  are 
whether  the  post-conviction  petition  set  forth  a  substantial 
denial  of  his  constitutional  rights,  thereby  entitling  the 
petitioner  to  a  full  evidentiary  hearing,  and  whether  the 
petitioner  was  denied  effective  representation  of  counsel  at  and 
prior  to  the  hearing  on  his  petition  for  post-conviction  relief. 

The  petitioner's  initial  contention  is  the  trial  court 
should  have  granted  him  an  evidentiary  hearing  as  to  the  allega- 
tion in  his  post-conviction  petition.   This  allegation  was  that 
his  guilty  pleas  were  involuntary  and  coerced,  thereby  amounting 
to  a  denial  of  his  constitutional  rights  as  a  result  of  the 
failure  of  the  trial  court  to  grant  him  the  previously  agreed 
upon  sentences  for  the  offenses  charged.   The  sole  basis  for  the 
petitioner's  contention  is  his  ov/n  affidavit  in  which  he  states 
his  privately  retained  counsel  assured  him  he  would  receive  con- 
current sentences  of  two  to  three  years  for  his  guilty  pleas 
rather  than  the  concurrent  sentences  of  five  to  eleven  years 
which  the  trial  court  gave  him. 

We  do  not  accept  the  petitioner's  contention  that  the 
trial  court  should  have  granted  him  an  evidentiary  hearing  as  to 
the  allegation  in  the  post-conviction  as  valid.   Both  the  petition 
and  the  affidavit  attached  thereto  are  totally  devoid  of  any 
specific  factual  allegations  concerning  the  agreement  which  the 
petitioner  contends  led  to  his  pleas  of  guilty.   Since  there  is 
no  factual  information  presented,  the  petitioner's  allegation 
cimounts  to  an  unsupported  conclusion.   The  law  in  Illinois  is 
well-settled  that  allegations  which  amount  to  mere  conclusions 
are  not  sufficient  to  require  an  evidentiary  hearing.   People  v. 
Heaven,  (1970)  44  111. 2d  249.  We  therefore  reject  the  petitioner's 
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contention  that  the  trial  court  should  have  granted  him  an 
evidentiary  hearing. 

The  petitioner's  second  cpntention  is  that  he  was  denied 
effective  representation  by  counsel  at  and  prior  to  the  hearing 
for  post-conviction  relief.   The  petitioner  bases  this  contention 
on  the  grounds  that  his  court-appointed  counsel  not  only  failed 
to  amend  the  petitioner's  original  post-conviction  petition,  but 
also  did  not  independently  seek,  supporting  evidence  for  the 
allegation  contained  in  such  petition. 

In  accord  with  our  rejection  of  the  petitioner's  previous 
contention,  we  also  reject  this  contention.   The  Illinois  Supreme 
Court  has  consistently  held  that  v/here  there  is  not  a  showing  that 
sufficient  facts  or  evidence  exist,  inadequate  representation  will 
not  be  found  because  of  an  attorney's  failure  to  amend  a  petition 
or,  when  amended,  failing  to  make  the  petition's  allegations 
factually  sufficient  to  require  the  granting  of  relief.   People 
V.  Stovall,  (1970)  47  111. 2d  42. 

For  the  reasons  stated  herein,  the  judgment  of  the  Circuit 
Court  of  Cook  County  is  affirmed. 

AFFIRMED. 

BUW-IAN  and  ADESKO ,  JJ . ,  concur . 
Abstract  only. 
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No.  56265 

THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee , 
vs. 

JOSEPH  GUY , 

Defendant-Appellant. 


IB 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
COOK  COUNTY 


HONORABLE 
DANIEL  J.  RYAN, 
PRESIDING. 


MR.  PRESIDING  JUSTICE  LORENZ  delivered  the  opinion  of  the  court: 

The  defendant  was  charged  with  murder  on  February  5,  19  71. 
Defendant  entered  a  plea  of  guilty  to  the  offense  of  voluntary 
manslaughter  when  he  was  brought  to  trial  on  March  23,  1971  and 
received  a  sentence  of  not  less  than  one  nor  more  than  ten  years. 

On  appeal  defendant  contends  that  his  plea  of  guilty  was 
obtained  without  substantial  compliance  with  Illinois  Supreme  Court 
Rule  402.   111.  Rev.  Stat.  1969,  ch.  110  A,  par.  402,  amended  and 
effective  September  17,  1970.   That  Rule  commands  that  there  be 
"substantial  compliance"  with  specified  standards  in  hearings  on 
pleas  of  guilty. 

Defendant  maintains  that  there  was  no  compliance  with  sub- 
section (a)  of  Rule  402  because  the  trial  court  neither  addressed 
him  personally  in  open  court  to  determine  that  he  understood  the 
nature  of  the  charge  against  him  nor  informed  him  that  he  had  a  right 
to  plead  not  guilty.   We  cannot  agree.   The  record  discloses  that  the 
court  admonished  the  defendant  in  the  presence  of  his  counsel  about 
the  nature  of  the  charge.   The  defendant  was  present  when  his  counsel 
entered  the  plea  of  not  guilty.   Defendant  then  told  the  court  that 
he  understood  he  was  pleading  guilty  to  the  charge  of  voluntary 
manslaughter.   The  court  was  also  careful  to  comply  with  the  two 
other  requirements  of  subsection  (a)  of  Rule  402.   First,  defendant 
was  advised  of  the  consequences  of  his  plea  (waiver  of  a  jury  trial 
and  waiver  of  the  right  to  confront  the  witnesses  against  him.) 
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Secondly,  the  defendant  was  advised  of  the  minimum  and  maximum        ' 
penalties   for  voluntary  manslaughter.   In  this  regard,  our  review    j. 
of  the  record  clearly  indicates  to  us  that  the  trial  court  issued 
adequate  admonitions  to  defendant  concerning  the  nature  of  the  charge 
and  the  consequences  of  the  guilty  plea.   This  is  the  purpose  of  the 
subsection,  and  there  was  substantial  compliance. 

Defendant  next  argues  that  the  Court  did  not  determine  that 
the  plea  was  voluntary  before  accepting  it.   Subsection  (b)  of  Rule 
402  requires  that  the  Court  determine  the  voluntariness  of  the  plea 
by  both  questioning  the  defendant  in  open  court  and  confirming  the 
terms  of  the  plea  agreement.   The  record  affirmatively  discloses  that 
the  defendant  entered  his  plea  understandingly  and  voluntarily.   It 
in  no  way  shows  that  defendant  was  misled  or  wrongfully  induced  to 
enter  his  guilty  plea.   On  the  contrary,  the  record  leaves  no  doubt 
that  the  defendant  acted  with  full  understanding  at  this  stage  of  the 
proceedings.   The  terms  of  the  agreement  were  also  confirmed  to 
defendant  by  the  Court's  questions  concerning  the  fact  that  his 
attorney  had  reached  a  specified  agreement  in  a  conference  with  the 
judge  and  State's  Attorney.   When  asked  if  he  realized  a  particular 
agreement  had  been  reached,  defendant  answered  in  the  affirmative. 
There  was  substantial  compliance  with  subsection  (b) . 

Next,  defendant  maintains  that  the  trial  court  did  not 
comply  with  subsection  (c)  of  Rule  402  because  there  was  no  deter- 
mination that  a  factual  basis  existed  for  the  plea.   The  record  in 
this  case  indicates  there  was  also  compliance  with  this  provision.   In 
the  presence  of  defendant,  defense  counsel  stipulated  that  the  facts 
as  stated  in  the  indictment  were  sufficient  to  sustain  the  lesser 
included  offense  of  voluntary  manslaughter.   Subsection  (c)  does  not 
require  any  particular  type  of  inquiry  or  investigation  by  the  court 
to  determine  the  factual  basis  f6r  the  plea.   See  People  v.  Doe 

(1972),  111.  App.3d  .   The  stipulation,  as  well  as  other 

comments  by  the  trial  court,  indicate  that  the  trial  court  had 
determined  that  a  factual  basis  existed  for  the  plea. 
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Finally,  defendant  maintains  that  he  was  not  afforded 
the  opportunity  to  offer  mitigating  evidence  into  the  record.   Sub- 
section (d)  of  Rule  402  provides  that  where  a  tentative  plea  agrccmont 
has  been  reached,  the  court  may  receive  evidence  in  aggravation  and 
mitigation — with  the  consent  of  the  defendant.   The  permissive 
language  of  this  subsection  and  the  emphasis  it  places  on  defendant's 
need  to  consent  to  such  a  hearing  leads  us  to  conclude  that  defendant 
waives  his  right  to  such  a  hearing  where  he  does  not  make  a  request 
for  one.   In  this  case  the  record  reveals  that  no  such  request  was 
made . 

For  all  of  the  above  reasons,  the  judgment  is  affirmed. 


Affirmed, 


DRUCKER  and  ENGLISH,  JJ. ,  concur. 
[ABSTRACT  ONLY] 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff-Appellee, 

V. 

RODA  nKATTY, 

Defendant-Appellant. 


APPEAL  FROM 
CIRCUIT  COURT 
OF  COOK  COUNTY. 


HOIJOIU\DLE 
PHILLIP  ROMITI, 
PRESIDING. 


MR.  JUSTICE  DRUCKER  delivered  the  opinion  of  the  court: 

Defendant,  Roba  Beatty,  was  convicted  after  a  bench  trial  of 
theft*  (Indictment  No.  70-2262)  and  sentenced  to  a  terra  of  two  to 
four  years.   There  were  11  additional  indictments  for  theft  out- 
standing at  the  time  of  his  conviction.   His  original  plea  as  to 
these  indictments  was  not  guilty  but  after  the  conviction  on 
70-2262  he  changed  his  plea  to  guilty  on  all  of  them  and  was 
sentenced  to  terms  of  two  to  four  years  to  run  concurrently  with 
the  previously  imposed  two  to  four  year  sentence. 

The  Public  Defender  was  appointed  to  represent  defendant  on 
appeal  and  he  now  moves  for  permission  to  withdraw  as  attorney  of 
record.   He  has  filed  a  brief  in  support  of  his  motion  pursuant  to 
Anders  v.  California,  386  U.S.  738.   A  copy  of  the  motion  and  the 
accompanying  brief  were  mailed  to  defendant  on  July  13,  1972. 
Defendant  was  advised  that  he  had  until  September  5,  1972,  to  file 
any  points  of  his  choice  in  support  of  his  appeal.   He  has  not 
responded. 

In  the  Public  Defender's  motion  to  withdraw  he  has  stated 
that  after  reviewing  the  common  law  record  and  the  transcript  of 
the  proceedings  it  was  his  belief  that  the  only  basis  for  an 
appeal  would  be:   (1)  Whether  the  defendant  was  proven  guilty  of 
theft,  in  Indictment  No.  70-2262,  beyond  a  reasonable  doubt  and 
(2)  whether  the  court  properly  admonished  the  defendant  of  the 

*  111.  Rev.  Stat.  1971,  ch.  38,  par.  16-1. 
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significance  and  consequences  of  his  change  of  plea  from  not 
guilty  to  guilty  on  the  additional  11  theft  indictments. 

A  summary  of  the  evidence  adduced  at  the  trial  on  Indictment 
No.  70-2262  follows.   The  State's  evidence  showed  that  defendant 
was  employed  as  a  real  estate  broker  at  Landa  Realty  Company. 
Mr.  and  Mrs.  Theodore  Heath  approached  him  for  the  purpose  of 
purchasing  a  home.   Defendant  showed  them  various  homes  and  they 
eventually  expressed  an  interest  in  purchasing  the  home  at  10644 
South  Eggleston.   The  down  payment  was  to  be  $1200  and  the  total 
purchase  price  $22,500.   On  October  28,  1969,  Mrs.  Heath  gave 
defendant  $500  cash  and  in  return  received  an  "offer  to  buy"  the 
home  at  10648  South  Eggleston  and  a  receipt  for  the  $500  for 
property  at  10519  South  Normal  Avenue.   The  Heaths  called  the 
defendant's  attention  to  the  errors  in  the  addresses  but  the 
defendant  replied  that  he  would  correct  them.   Defendant  kept 
$200  of  the  $500  and  gave  the  other  $300  to  the  bookkeeper  for 
Landa  Realty.   Defendant  told  the  bookkeeper  that  the  money  was 
earnest  money  for  purchase  of  the  property  at  10  519  South  Normal. 

On  December  19,  1969,  the  Heaths  gave  defendant  $45  for  a 
credit  check  and  received  a  receipt  stating  it  related  to  the 
purchase  of  property  at  10648  South  Eggleston.   Defendant  again 
assured  the  Heaths  that  he  would  rectify  the  mistake  in  the 
address. 

From  January  5,  1970,  to  February  24,  1970,  the  Heaths  gave 
defendant  an  additional  $850  representing  further  down  payment 
and  closing  cost  expenses.   Defendant  kept  these  payments. 

In  March  1970  Mrs.  Heath  attempted  to  contact  the  defendant 
at  Landa  Realty  but  was  informed  that  he  no  longer  worked  there. 
Only  $300  of  the  money  collected  by  defendant  was  deposited  with 
Landa  Realty. 

The  defendant  testified  in  his  own  behalf.   He  acknowledged 
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the  various  receipts  of  money  from  the  Heaths  and  the  confusion 
of  addresses  as  noted  above.   He  attributed  this  confusion  to 
the  fact  that  there  were  prospective  purchases  of  more  than  one 
home;  that  the  Heaths  initially  signed  an  offer  to  purchase  the 
home  at  10519  South  Normal;  that  this  deal  fell  through;  that 
thereafter  they  signed  an  offer  to  purchase  the  home  at  10644 
South  Eggleston;  that  any  references  to  10648  South  Eggleston 
were  typographical  errors;  that  he  attempted  to  find  the  Heaths 
a  new  home  but  was  unsuccessful;  that  the  Heaths  never  requested 
the  return  of  their  money  and  that  he  never  returned  any.   He 
left  the  employ  of  Landa  Realty  in  May  1970.   Defendant  further 
testified  that  he  kept  all  of  the  money  except  for  the  $300  as 
part  of  his  commission  in  the  event  he  found  a  home  for  the  Heaths. 

We  agree  with  the  Public  Defender  that  the  argument  that 
defendant  was  not  proven  guilty  beyond  a  reasonable  doubt  is  wholly 
frivolous.   The  trier  of  fact  determines  the  credibility  of  wit- 
nesses and  his  decision  will  not  be  reversed  unless  the  evidence 
is  so  unsatisfactory  as  to  raise  a  reasonable  doubt  of  defendant's 
guilt.   People  v.  Hoffman,  45  111. 2d  221,  258  N.E.2d  326.   The 
above  evidence  amply  supports  the  court's  finding  that  the  defend- 
ant obtained  unauthorized  control  over  the  property  of  the  Heaths 
with  the  intent  to  permanently  deprive  them  of  it. 

We  also  agree  with  the  Public  Defender  that  defendant  was 
adequately  admonished  of  the  significance  and  consequences  of 
his  change  of  plea  from  not  guilty  to  guilty  on  the  11  addi- 
tional theft  indictments  pending  against  him.   Guidelines  to  be 
followed  in  accepting  a  plea  of  guilty  are  set  forth  in  Supreme 
Court  Rule  402.   111.  Rev.  Stat.  1971,  ch.  IIOA,  par.  402.   We 
have  reviewed  the  record  and  find  that  the  trial  judge  precisely 
complied  with  every  provision  of  the  rule. 

We  have  made  "a  full  examination  of  all  the  proceedings"  as 
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required  by  Anders  in  addition  to  reviewing  the  brief  filed  by 
the  Public  Defender.   We  find  that  there  are  no  legal  points 
"arguable  on  their  merits"  and  that  the  appeal  is  wholly  frivo- 
lous.  The  Public  Defender  is  given  leave  to  withdraw,  and  the 
judgment  of  the  Circuit  Courjt  is  affirmed. 

AFFIRMED. 
Lorenz,  P.J.,  and  English,  J,,  concur. 

Abstract  only. 
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STATE  OF  ILLINOIS 


A'PPELLATE  COURT 

AT  AN  APPELLATE  COURT,  for  the  Fourth  Judicial  District  of  the 
State  of  Illinois,  sitting  at  Springfield: 

PRESENT 

HONORABLE  JAMgg   C.   CFuWEN, Presiding  Judge 

HONORABLE  SAMITFL   0.    SMTTH, Judge 

HONORABLE   LELAND  STN^rNS, Judge 

Attest:    ROBERT  L.  CONN,  Clerk. 


BE  IT  REMEMBERED,  that  to-wit:  On  the E^th day 

of Oc\.ohQT A.  D.  19  72    ,  there  was  filed  in  the  office  of 

the  Clerk  of  the  Court  an  opinion  of  said  Court,  in  words  and  figures 
following: 
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General  'lo.  11675  and  11G7r 


Anenda  Mo.  72-nG;1/'7 


STATE  OF  ILLIflOIS 
Ifl  Tf!£  APPELLATE  COURT 
FOURTH  DISTRICT 


PEOPLE  OF  THE  STATE  OF  ILLHIOIS,        ) 

) 
Plaintiff -Appellee,      ) 

) 
vs  ) 

DON  OHEM  RAHH,  ) 

) 
Defendant-Appellant,     ) 

) 
and  ) 

) 
STEVE  CHARLES  HOKE,  DON  OWE!l  RAHN,  and  ) 
DArilEL  L.  URIGHT,  ) 


Appeals  from 
Circuit  Court 
Cass  County 


Defendants -Apnell ants 


MR.  JUSTICE  SIIIKINS  delivered  the  Opinion  of  the  Court. 

Defendants  Hoke,  Rahn  and  Wright  were  indicted  and 
charged  with  criminal  damage  to  property.  'This  charge  arose 
out  of  the  breaking  of  windows  in  the  Hagener  Township  building 
on  the  night  of  flarch  8,  1971,  which  resulted  in  damages  of 
over  $200.   In  addition,  defendant  Rahn  was  indicted  and  charged 
with  arson,  which  involved  the  burning  of  the  Host  Point  School 
by  means  of  igniting  gasoline.   On  June  3,  1971,  defendants 
plead  not  guilty  and  a  trial  date  was  set.   Subsequent  to  ploa 
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neno  ti  ati  ons  ,  defendants  v/ithdrev/  their  pleas  of  not  nuilty      j 
and  entered  their  pleas  of  nuilty  to  the  charnos  aqainst  then. 
Judqnent  was  entered  on  the  pleas  on  June  28,  1971,   Defendants 
Hoke  and  Wrinht  were  sentenced  to  the  Illinois  State  Penitentiary 
for  a  period  of  one  to  throe  years.   Rahn  was  conmitted  to  the 
juvenile  division  of  the  Department  of  Corrections  for  a  period 
of  one  to  three  years.   Rahn  was  also  sentenced  on  t!ie  arson 
charge  and  committed  to  the  juvenile  division  of  the  Denartnent 
of  Corrections  for  one  to  three  years.   This  sentence  was  to 
run  concurrently  with  the  one  imposed  on  the  criminal  damane  to 
property  charge.   The  Illinois  Defender  Project  was  appointed 
counsel  for  defendants  on  these  appeals  which  we  have  con- 
solidated for  niirnn<;p«;  of  npininn, 

Appellant-defense  counsel  have  filed  briefs  pursuant  to 
the  requirements  of  Anders  v  California  386  U.S.  738,  87  S.Ct. 
139C,  18  L.Ed. 2d  493,  stating  that  review  of  the  cases  would 
be  frivolous  in  the  absence  of  justiciable  issues  and  seek 
leave  to  withdraw.   We  continued  the  motions  for  a  period  of 
six  days  during  which  the  defendants  were  given  leave  to  file 
additional  points  and  authorities.   Hone  have  been  filed. 

The  motions  to  withdraw  discuss  the  sufficiency  of  the 
court's  admonishment  to  defendants  which  would  aopear  to  be  the 
only  possible  issue  on  review.   As  suggested  by  the  briefs, 
the  judge  in  the  trial  court  complied  with  provisions  of  Supreme 
Court  Rule  402  in  the  following  matters;   (1)  they  were  informed 
of  the  nature  of  the  charges;   (2)  they  were  informed  of  the 
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nininun  and  naxinun  sentence  prescribed  hy  Kt.;;   (3)  they  ',/oro 
informed  of  their  right  to  plead  not  nuilty;  (A)    they  were 
informed  that  if  tliey  plead  guilty,  there  would  not  be  a 
trial,  so  that  by  pleading  guilty,  they  waived  their  right 
to  trial  by  jury  and  their  right  to  be  confronted  by  the 
witnesses  against  then;   (5)  the  court  deterninod  that  the 
pleas  were  voluntary;   (G)  the  court  determined  that  there 
was  a  factual  basis  for  the  pleas;  and   (7)  the  court  made 
the  provisions  of  the  plea  negotiation  aaroements  a  natter 
of  record. 

Vie  have  examined  the  records  and  concur  in  the  view 
of  appointed  counsel  that  further  review  of  these  cases  would 
bo  frivolous.   The  admonishments  here  under  review  were  adequate 
under  Supreme  Court  Rules.   The  defendants  entered  their        ; 
pleas  of  guilty  knowingly  and  voluntarily  and  there  were        '- 
factual  bases  for  tlie  pleas.   The  motions  of  counsel  to  with- 
draw should  be  and  the  sane  are  allowed  and  the  judgments  of    ! 

I 

the  circuit  court  of  Cass  County  are  affirned.  i 

Judgments  affirmed. 
Craven, P J.  and  Smith,  J.  concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS,  ) 

) 
Plaintiff-Appellee,  ) 

;   ) 


V. 


NEIL  KRAUSE, 


) 
) 

) 
) 

Defendant-Appellant. ) 


^OCIATIP^' 


Appeal  from  the  Circuit 
Court  of  Cook  County. 

L.  Sheldon  Brown,  J. 


MR.  JUSTICE  DEMPSEY  DELIVERED  THE  OPINION  OF  THE  COURT: 

Neil  Krause  was  indicted  for  attempt  murder,  aggravated 
battery,  theft  and  the  unlawful  use  of  weapons  within  five  years  of 
his  release  from  the  penitentiary.   After  a  motion  for  substitution 
of  judge  was  denied,  he  changed  his  plea  from  not  guilty  to  guilty 
as  to  each  offense.   The  court  inquired  as  to  the  voluntariness  of 
his  plea  and  then  sentenced  him  to  the  penitentiary  for  concurrent 
terms,  the  lowest  of  which  was  not  less  than  one  year  nor  more  than 
five  years,  and  the  highest  not  less  than  six  years  and  not  more 
than  six  years  and  one  day. 

The  defendant,  pro  se,  presents  seven  issues  for  review. 
The  fundamental  issue,  which  affects  four  of  the  others,  is  whether 
his  plea  was  made  with  a  full  understanding  of  the  consequences. 
He  contends  that  it  was  not  because  he  was  not  advised  of  his 
privilege  against  compulsory  self -^incrimination  and  his  right  to 
confront  his  accusers,  and  because  there  was  not  a  judicial  determin- 
ation that  his  plea  had  a  factual  basis.   The  first  two  points  are 
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grounded  on  Boykin  v.  Alabama^  395  U.S.  238  (1969) .   Boykin  does 
not  compel  specific  admonitions  and  waivers  with  respect  to  all 
constitutional  rights.   The  question  is  not  whether  the  defendant 
was  advised  of  all  of  his  rights  and  all  of  the  consequences  of 
a  guilty  plea  but  whether  the  record  affirmatively  discloses  that 
his  plea  was  entered  understandingly  and  voluntarily.   People  v. 
Reeves,  50  111. 2d  28,  276  N.E.2d  318  (1971).   The  defendant  was 
advised  by  his  attorney  or  the  court  of  his  right  to  have  a  jury 
trial  and  to  have  the  evidence  presented.   The  court  also  admonished 
him  of  the  consequences  of  his  plea  and  the  penalties  which  could 
be  imposed  for  the  offenses  for  which  he  was  indicted.   He  persisted 
in  his  plea.   The  record  shows  that  he  voluntarily  and  understand- 
ingly pled  guilty  to  all  the  offenses. 

Following  the  acceptance  of  the  plea,  it  was  stipulated 
that  the  indictment  was  true  and  correct  and  that  if  the  State 
were  required  to  offer  evidence,  the  facts  introduced  would  be 
sufficient  as  a  matter  of  law  to  sustain  a  conviction  on  each  count. 
No  evidentiary  details  were  presented.  .  The  defendant  argues  that 
this  was  error  because  Rule  402  (c)  (111. Rev. Stat. ,  1971,  ch.  IIOA, 
para,  402(c))  provides  that  the  court  shal^  pot  enter  a  final 
judgment  on  a  plea  of  guilty  without  first  determining  that  there  is 
a  factual  basis  for  the  plea.   The  rule  is  inapplicable  to  the 
present  case,   The  rule  did  not  take  effect  until  September  1,  1970; 
the  defendant  efitered  his  plea  July  28,  ].d69»   Since  the  require- 
ments of  the  j:\\].&   ^re  neither  constitutipn^l^y  inandated  (people  v. 
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Nardi,  48  111. 2d  111,  268  N.E.2d  389  (1971))  nor  applied  retroactively 
(People  V.  Rowland,  2  Ill.App.3d  553,  276  N.E.2d  818  (1971))  the 
trial  court  did  not  err  in  accepting  the  stipulation  in  lieu  of 
evidence. 

The  four  issues  which  are  affected  by  the  plea  of  guilty 
are  the  defendant's  assertions  that  his  arrest  was  illegal,  that  he 
was  not  brought  before  the  most  accessible  magistrate  within  a 
reasonable  period  of  time,  that  he  was  not  permitted  to  call  an 
attorney  or  a  member  of  his  family  and  that  the  trial  court  erred  in 
denying  his  motion  for  substitution  of  judge.   These  issues  will  not 
be  considered.   The  defendant's  plea  of  guilty,  which  v/as  voluntarily 
and  understandingly  entered,  not  only  obviated  the  need  to  introduce 
evidence,  but  also  waived  all  non-jurisdictional  defects  and  errors. 
People  V.  Brown,  41  111. 2d  503,  244  N.E.2d  159  (1969);  People  v. 
Schnexnyder,  1  Ill.App.3d  571,  274  N.E.2d  688  (1971). 

We  also  cannot  consider  the  defendant's  contention  that 
his  constitutional  rights  were  violated  because  he  was  transferred 
to  the  penitentiary  after  he  had  been  granted  a  thirty-day  stay  of 
mittimus.   The  record  does  not  provide  sufficient  information  for 
the  determination  of  this  issue. 

The  seventh  issue  concerns  the  sentences  imposed  on  the 
defendant.   He  argues  that  these  were  excessive  and  improper  in  that 
they  did  not  provide  for  a  sufficient  spread  between  the  minimum  and 
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maximxun  terms.   The  sentences,  six  years  to  six  years  and  one  day 
for  attempt  murder,  five  years  to  five  years  and  one  day  for  theft 
and  five  years  to  five  years  and  one  day  for  unlawful  use  of  a 
weapon,  do  not  permit  the  exercise  of  discretion  by  the  parole  board. 
The  sentence  for  aggravated  battery,  one  year  to  five  years,  does. 
The  minimum  sentences,  however,  are  not  excessive  per  se;  and  the 
maximum  sentences  are  minimal  considering  the  defendant's  record 
and  the  four  distinct  and  separate  crimes  committed  by  him:   the 
attempted  murder  of  a  policeman,  the  theft  of  an  automobile,  battery 
upon  a  peace  officer  and  the  possession  and  discharge  of  a  firearm 
within  five  years  of  his  release  from  the  penitentiary.   The  hearing 
in  aggravation  and  mitigation  revealed  that  his  prior  criminal 
record  included  convictions  for  petty  theft  in  1960,  theft  in  196  2 
and  robbery  in  1964. 

Although  the  philosophy  of  the  statutory  provisions  in 
regard  to  parole  (Ill.Rev.Stat . ,  1969,  ch.  38,  paras.  123-1  to 
123-7)  is  defeated  by  the  sentences  which  in  effect  make  the  parole 
eligibility  date  the  same  as  the  release  date,  we  are  not  disposed 
under  the  circumstances  of  this  case  to  reduce  the  minimum  sentences 
but  would,  if  it  were  within  our  authority, provide  for  a  greater 
spread  by  increasing  the  maximum.   The  sentences  run  concurrently 
and  the  most  the  defendant  can  serve  is  six  years  —  and  less  than 
that  if  he  behaves  himself.   Six  years  is  not  an  excessive  sentence 
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for  one  who  has  a  criminal  record  and  who  commits  four  serious 
crimes  within  a  short  time  after  being  released  from  the  penitentiary. 
A  measurable  spread  between  the  high  and  low  sentences  while  always 
advisable  (People  v.  Monroe,      Ill.App.3d     ,     N.E.2d 
(1972)  [No.  55455,  filed  August  3,  1972])  is  not  mandatory.   It  need 
not  be  ordered  in  every  case  by  a  court  of  review  —  particularly 
not  if  the  defendant's  recidivist  proclivity  makes  remote  the  pos- 
sibility of  rehabilitation  and  the  punishment  which  has  been  imposed 
upon  him  is  immoderately  lenient. 

The  judgment  is  affirmed. 

Affirmed. 


McGloon,  PJ.,  and  McNamara,  J.,  concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff -Appellee, 


V. 


GARY  GOTTEN, 


De  f endant -Appe 1 lant . 


ABST. 
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Appeal  from  the  Circuit 
Gourt  of  Cook  County. 

Robert  J.  Downing,  J. 


MR.  JUSTICE  DEMPSEY  DELIVERED  THE  OPINION  OF  THE  COURT: 

Gary  Gotten  pleaded  guilty  to  the  crimes  of  attempt 
murder  and  aggravated  kidnapping.   He  was  sentenced  to  concurrent 
terms  of  10  to  20  years  and  10  to  30  years  on  the  respective 
charges. 

The  Public  Defender,  who  was  appointed  to  represent 
Gotten  on  appeal,  has  filed  a  motion  for  leave  to  withdraw.   The 
motion,  supported  by  a  brief  as  required  by  Anders  v.  California, 
386  U.S.  738  (1957),  states  that  the  only  basis  for  an  appeal  would 
be  whether  Gotten' s  plea  of  guilty  was  properly  accepted.   The 
brief  concludes  that  it  was  and  that  an  appeal  could  not  possibly 
be  successful.   The  defendant  was  notified  of  the  motion  and  a 
copy  of  the  brief  was  sent  to  him.   He  was  informed  that  he  could 
file  whatever  additional  points  he  wished  in  support  of  his  appeal. 
He  has  not  responded. 

We  have  examined  the  record  and  concur  in  the  opinion 
of  the  defendant's  counsel  that  the  appeal  is  without  merit.   Gotten 
was  informed  of  the  nature  of  the  charges  against  him,  the  penalties 
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prescribed  by  the  law  for  the  offenses,  his  right  to  plead  not 
guilty,  to  have  a  jury  trial  and  to  confront  the  witnesses  for 
the  State.   The  court  determined  that  he  understood  what  he  had 
been  told,  that  his  plea  was  voluntary,  was  based  on  facts 
establishing  his  guilt  and  was  not  induced  by  threats  or  promises. 
The  court  stated  that  it  had  participated  in  a  conference  with 
the  defendant's  counsel  and  the  assistant  State's  attorney 
relating  to  the  plea  and  sentence,  and  outlined  the  terms  agreed 
upon.   The  defendant  said  he  understood  all  this  and  persisted  in 
his  plea. 

The  trial  court  fully  complied  with  the  requirements  of 
the  rule  pertaining  to  pleas  of  guilty  (Ill.Rev.Stat . ,  1971,  ch. 
IIOA,  para.  402)  and  no  error  of,  any  kind  appears  in  the  record 
upon  which  an  appeal  could  be  based.   The  motion  to  withdraw  is 
allowed  and  the  judgment  is  affirmed. 

Affirmed. 


McGloon,  PJ. ,  and  McNamara,  J.,  concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Appellee, 
vs. 
JAMES  ALLEN, 

Appellant. 


APPEAL  FROM  THE  CIRCUIT 
COURT  OF  COOK  COUNTY. 


Hon.  Saul  A.  Epton, 
Presiding. 


MR.  PRESIDING  JUSTICE  GOLDBERG  delivered  the  opinion  of  the 
court: 


James  Allen  (defendant),  was  indicted  for  rape  (111. Rev. 
Stat.  1969,  ch.38,  par.ll-l(a))  and  also  for  deviate  sexual 
assault  (111. Rev. Stat.  1969,  ch.38,  par. 11-3) .   Upon  his  plea 
of  guilty,  on  August  30,  1971,  entered  after  a  conference  with 
his  lawyer  and  an  assistant  state's  attorney,  he  was  found 
guilty  of  both  offenses  and  judgments  were  accordingly  entered. 
He  was  sentenced  to  two  concurrent  terms  of  four  years  to  four 
years  and  one  day  in  the  penitentiary. 

On  his  appeal  to  this  court,  his  counsel  of  record  has 
filed  a  motion  supported  by  a  brief  requesting  leave  to  with- 
draw as  his  attorney  pursuant  to  Anders  v.  California,  386  U.S. 
738,  18  L.  Ed. 2d  493,  87  S.Ct.  1396  (1967).   Written  notice  of 
the  motion,  and  also  a  copy  of  the  brief,  were  served  by  mail 
upon  the  defendant.   In  addition,  on  July  21,  19  72,  this  court 
caused  a  letter  to  be  mailed  to  defendant  directing  his  atten- 
tion to  the  copies  of  the  petition  and  brief  previously  mailed 
and  stating  that  the  court  had  given  him  until  August  21,  19  72 
to  file  any  points  that  he  might  choose  in  support  of  the  ap- 
peal.  No  communication  has  been  received  by  the  court  from  de- 
fendant pursuant  to  this  letter.   We  have  examined  the  brief 
submitted  by  counsel  for  defendant  together  with  the  entire 
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record.   The  brief  suggests  that  a  review  of  the  record  in- 
dicates that  the  only  basis  for  appeal  would  be  whether  pro- 
cedural rules  were  duly  observed  in  receiving  the  plea  of 
guilty.   111. Rev. Stat.  1971,  ch.38,  par. 115-2  and  Supreme 
Court  Rule  No.  402  (111 .Rev. Stat .  1971,  ch.llOA,  par. 402). 
The  conclusion  was  reached  that  all  requirements  and  safe- 
guards were  fully  complied  with. 

Our  own  examination  of  the  record  discloses  that  this 
conclusion  is  correct.   We  find  that  each  and  all  of  the  mani- 
fold requirements  of  the  statute  and  the  rule  were  scrupulous- 
ly observed  by  the  trial  court  in  receiving  this  plea  of  guilty 
and  in  entering  judgment  accordingly. 

The  motion  of  attorney  for  defendant  for  leave  to  with- 
draw is  therefore  granted  and  the  judgment  and  sentence  are 
affirraed. 

Judgment  affirmed. 

BURKE,  J.  and  LYONS,  J.  concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff-Appellee, 


vs, 


EDWARD   LEMON, 

Def endant-Appell an t . 


APPEAL  FROM 

CIRCUIT  COURT, 

COOK  COUNTY. 

HON.  JAMES  M.  BAILEY, 
Presiding. 


MR.  JUSTICE  BURJKE  delivered  the  opinion  of  the  court: 

Defendant  entered  a  plea  of  guilty  to  an  indictment  charg- 
ing him  with  the  offense  of  burglary.   He  was  found  guilty  as 
charged  in  the  indictment  and  was  placed  on  probation  for  a 
period  of  three  years,  the  first  five  months  of  which  were  to 
be  served  in  the  county  jail. 

Ten  months  later  a  rule  was  issued  to  show  cause  why 
defendant's  probation  should  not  be  revoked,  on  the  ground  that 
defendant  had  committed  and  been  convicted  of  the  offense  of 
criminal  trespass  to  vehicle  within  the  period  of  probation. 
Defendant  was  represented  by  the  Public  Defender  of  Cook  County 
at  the  hearing  on  the  rule  and  admitted  at  the  hearing  that  he 
was  the  same  person  who  was  convicted  of  the  aforementioned  of- 
fense.  Defendant's  probation  was  revoked,  and  he  was  sentenced 
to  a  term  of  two  years  to  ten  years  in  the  penitentiary,  the 
sentence  to  run  consecutively  with  his  one  year  sentence  for 
criminal  trespass  to  vehicle. 

The  public  Defender  of  Cook  County  was  appointed  counsel  for 
the  defent^snt  on  appeal  and  has  filed  in  this  court  a  petition 
for  leave  ^o  withdraw  as  appellate  counsel.   Pursuant  to  the 
requirements  set  out  in  the  case  of  Anders  v.  California,  386 
U.S.  73Q,  ^J>e  Public  Defender  also  filed  a  brief  in  support  of 
his  petitio|>,  allegi|>g  th^t  the  appeal  is  frivolous  and  without 
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merit.   This  court  thereafter  notified  the  defendant  of  the 
pending  petition  and  granted  him  leave  to  file  points  in 
support  of  the  appeal.   Defendant  has  not  responded. 

The  petition  and  brief  of  the  Public  Defender  allege  that 
the  sole  question  which  could  be  raised  on  appeal  relates  to 
the  procedural  propriety  of  the  hearing  on  the  rule  to  show 
cause.   Examination  of  the  entire  record  by  this  court,  as 
required  by  the  Anders  decision,  reveals  that  no  issue  could     i 
be  raised  on  appeal  other  than  that  alluded  to  by  the  Public 
Defender.   Examination  of  the  record  further  reveals  that  a 
contention  raised  on  appeal  as  to  whether  defendant  was  denied 
procedural  due  process  of  law  in  his  probation  hearing  would  be 
without  merit. 

Defendant,  who  was  represented  by  counsel  at  the  hearing, 
was  apprised  by  the  trial  court  that  he  was  accused  of  violating 
his  probation.   He  admitted  to  the  court  that  he  was  the  same 
person  who. had  theretofore  been  convicted  of  the  criminal 
trespass  to  vehicle,  committed  during  the  period  of  probation. 
A  review  of  the  proceedings  at' the  hearing  on  the  rule  to  show 
cause  reveals  that  the  procedure  followed  conformed  substantially 
to  that  required  by  statute  and  case  law  of  this  state  governing 
the  matter.   (111. Rev, Stat. 1971,  Chap„  38,  Para.  117-3;  People 
V.  Price,  24  Ill.App.2d  364,  164  N.E.2d  528;  People  v.  Dwyer, 
57  Ill.App.2d  343,  206  N.E.2d  113.) 

From  all  the  circumstances  disclosed  by  the  record,  we  con- 
clude that  the  appeal  is  frivolous  and  wholly  without  merit.   The 
Public  Defender  of  Cook  County  is  granted  leave  to  withdraw  as 
counsel  for  defendant  on  appeal.   The  judgment  of  conviction  is 

affirmed. 

PETITION  ALLOWED. 
JUDGMENT  AFFIRiVLED. 

GOLDBERG,  P. J. ,  and  LYONS,  J.,  concur. 
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HENRY  A.  GENTILE  and  RAYMOND 
L.  TERMUNDE, 

Plain tiffs- Appellees, 

vs. 

AVERY  WILKINS,  et  al .  , 

Defendants-Appellants , 


APPEAL  FROM 

CIRCUIT  COURT, 

COOK  COUNTY. 

HON.  EDWARD  EGAN, 
Presiding. 


MR.  JUSTICE  BURKE  delivered  the  opinion  of  the  court: 

This  is  an  appeal  by  the  defendants,  members  of  the  Board 
of  Trustees  of  the  Village  of  Alsip,  Illinois,  from  an  inter- 
locutory order  granting  a  temporary  injunction  to  the  plaintiffs, 
Mr.  Henry  A.  Gentile  and  Mr.  Raymond  L.  Termunde.   Mr.  Termunde 
is  the  Village  President  of  Alsip.   The  injunction  restrains  the 
defendants  from  "...interfering  with  the  exercise  by  Mr.  Gentile 
of  his  duties  as  Village  Attorney  of  the  Village  of  Alsip  or 
interfering  in  any  way  with  the  receipt  by  said  Henry  A.  Gentile 
of  the  fees  and  emoluments  due  him,  and  from  disbursing  or 
attempting  to  disburse  or  authorize  the  disbursement  of  funds  to 
.  any  other  persons  for  legal  services  rendered  purportedly  as 
attorney  for  Village  or  for  contractual  legal  services..." 

The  facts  giving  rise  to  this  appeal  are  as  follows.   On 
February  7,  1972,  the  Board  of  Trustees  passed  an  ordinance  which 
announced  their  dissatisfaction  with  the  legal  services  provided 
by  Mr.  Henry  A.  Gentile  and  which  purported  to  terminate  his  em- 
ployment by  the  Village  and  retain  as  Special  Counsel  Mr.  Will 
Geirach.   Under  the  terms  of  the  ordinance,  Mr.  Geirach,  a 
practicing  lawyer,  was  to  serve  until  April  30,  1973,  at  a 
monthly  retainer  of  $300.   He  was  to  furnish  legal  services  to  the 
Village  as  needed. 

After  the  Village  president  vetoed  the  ordinance,  t' 
at  its  next  regular  meeting  on  February  22,  1972,  u 
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passed  the  ordinance  over  the  veto. 

The  plaintiffs  filed  a  verified  complaint  seeking  a  declaratory 

j 
judgment  to  have  the  ordinance  declared  null  and  void,  claiming     j 

that  the  power  to  appoint  or  remove  the  Village  Attorney  rests  by   ! 

i 
statute  in  the  Village  president  subject  to  the  advice  and  consent  ] 

of  the  Board.   Defendants  filed  a  Motion  to  Strike  the  Complaint 

and  plaintiffs  filed  a  Motion  For  Temporary  Injunction.   On  May  23, 

1972,  a  hearing  was  held  at  which  no  testimony  was  taken  or  evi-    I 

dence  presented.   On  June  5,  1972,  an  order  was  entered  denying 

defendants'  Motion  to  Strike  the  Complaint  and  granting  the  request 

for  a  temporary  injunction.   From  that  order  the  defendants  appeal. 

The  sole  question  on  this  appeal  is  whether  the  chancellor 
abused  his  discretion  in  granting  the  temporary  injunction.   It 
is  well-settled  law  in  Illinois  that  the  trial  court  has  extensive 
discretionary  powers  in  granting  an  order  for  temporary  injunction 
and  unless  the  reviewing  court  finds  that  the. discretion  has  been 
abused  the  order  will  not  be  set  aside.   Lonergan  v.  Crucible 
Steel  Co. of  America,  37  111. 2d  599,  229  N.E.2d  536. 

In  resolving  the  question  of  abuse  of  discretion  in  this  case, 
we  consider  only  the  verified  complaint,  since  no  answer  was  filed 
by  the  defendants.   The  well-pleaded  allegations  of  fact  must  be 
taken  as  true  for  purposes  of  this  appeal.   (Gifford  v.  Rich, 
58  Ill.App.2d  405,    208  N.E.2d  47;  H.K.H.  Development  Corp.  v. 
Metropolitan  Sanitary  Dist.  of  Greater  Chicago,  47  Ill.App.2d  46, 
196  N.E.2d  494.)   The  complaint  alleges  sufficient  facts  to  raise 
a  fair  question  as  to  the  existence  of  the  plaintiffs'  rights, 
establish  that  the  plaintiffs  would  probably  be  entitled  to  the 
relief  sought  if  their  proof  supports  their  allegations,  and  make 
it  appear  advisable  that  the  positions  of  the  parties  remain  the 
same  pending  a  hearing  on  the  merits.   H.K.H.  Development  Corp. 

-    2   - 
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After  examining  the  allegations  of  the  complaint,  we  con- 
clude that  there  was  no  abuse  of  discretion.   The  complaint  al- 
leged that  Henry  A.  Gentile  was  duly  appointed,  with  the  advice 
and  consent  of  the  Board  of  Trustees,  to  the  post  of  Village 
Attorney  in  1961  by  Raymond  L.  Termunde,  who  was  then  and  is  now, 
the  duly  appointed  and  acting  Village  President  of  Alsip,   It 
further  alleged  that  Gentile  has  been  annually  reappointed  to 
the  post  of  Village  Attorney  and  has  never  been  removed  by  the 
President  from  the  office.   It  is  alleged  that  the  power  to 
appoint  various  officials  of  the  Village  lies  in  the  Village 
President,  with  the  advice  and  consent  of  the  Board,  and  that 
with  this  power  to  appoint  goes  the  power  to  remove  the  officials. 
Next,  the  complaint  alleges  that  the  Board  attempted  to  remove 
Mr.  Gentile  as  Village  Attorney  by  passing  the  ordinance  in  issue 
here,  that  the  ordinance  was  vetoed  by  the  Village  President,  and 
that  the  Board  repassed  the  ordinance  after  veto.   Finally,  the 
complaint  alleges  that  the  ordinance  (a  copy  of  which  was  attached 
to  the  complaint)  was  invalid  because  the  Board  had  no  power  to 
remove  Henry  Gentile  from  the  office  of  Village  Attorney.   On  the 
strength  of  these  allegations,  the  chancellor  could  properly  find  ■ 
that  the  temporary  injunction  should  be  ordered. 

The  defendants  raise  several  issues  in  their  brief  and  in  the 
Motion  to  Strike  the  Complaint.   Among  them  are  whether  the  office 
of  Village  Attorney  does  in  fact  exist  and  whether  the  ordinance  as 
passed  discontinued  the  office  if  it  did  exist  prior  to  that 
time. 

Rather  than  settle  these  issues  on  an  appeal  from  a  temporary 
injunction  order,  we  leave  them  to  a  hearing  on  the  merits  of  the 
cause,  where  both  parties  may  present  evidence  in  support  of  their 
respective  arguments.   As  this  court  stated  in  H.K.H.  Development 
Corp, 
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"The  ultimate  issues  of  a  controversy  are 
usually  not  brought  before  a  reviewing  court 
by  an  interlocutory  appeal,  but  are  reserved 
for  the  trial . [Citation. ]  It  is  not  the  purpose 
of  a  temporary  injunction  to  determine  contro- 
verted rights  or  to  decide  the  merits  of  a  case. 
An  interlocutory  injunction  is  granted  before 
the  hearing  of  a  case  for  the  purpose  of  prevent- 
ing a  threatened  wrong  or  the  further  perpetra- 
tion of  an  injury." 

We  find  that  the  complaint  contained  allegations  of  a  prima 
facie  case  and  that  the  trial  court  did  not  err  in  granting  the 
temporary  injunction  and  denying  the  defendants'  motion.   The 
temporary  injunction  will  not,  of  course,  prevent  the  defendants 
from  arguing  the  merits  of  their  case  at  trial. 

The  order  is  affirmed. 

ORDER  AFFIRMED. 


GOLDBERG,  P.J. ,  and  LYONS,  J.  concur, 
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APPEAL  FROM  THE  CIRCUIT 

COURT  OF  COOK  COUNTY. 

Hon.  Thomas  J.  Janczy, 
Presiding. 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee , 

V. 

SAM  BROCCOLO, 

Defendant-Appellant. 
MR.  JUSTICE  McNAMARA  delivered  the  opinion  of  the  court: 

Defendant  was  charged  with  the  unlawful  use  of  a  weapon. 
111. Rev. Stat.  1969,  ch. 38,par.24-l(a) (2) .   After  a  bench  trial, 
he  was  found  guilty  and  fined  fifty  dollars.   On  appeal  defendant 
contends  that  his  arrest  without  a  warrant  and  the  search  of  his 
person  were  improper;  that  he  was  not  proved  guilty  beyond  a 
reasonable  doubt;  and  that  the  complaint  was  invalid. 

On  October  8,  1971,  defendant  went  to  the  Gale  School  in 
Chicago  to  see  the  school  principal.   At  the  school,  defendant 
became  involved  in  a  disturbance,  and  Fred  R.  Fleming,  the  school 
engineer-custodian,  and  another  school  employee  were  summoned. 
The  police  were  also  called.   Fleming  testified  that  as  he 
approached  and  started  talking  to  defendant,  the  latter  pulled 
an  object  from  his  pocket  and  threatened  to  slice  Fleming's  throat. 
At  first  Fleming  thought  that  the  object  was  a  knife,  but  then 
discovered  that  it  was  an  unopened  straight  razor.   Defendant 
repeated  the  threat,  but  subsequently  left  the  building.   The 
police  arrived  as  defendant  was  leaving. 

Officer  DeCina  of  the  Chicago  Police  Department  testified 
that  upon  his  arrival  at  the  school  he  had  a  conversation  with 
Fleming.   Fleming  told  the  officer  that  the  man  walking  away  had 
just  threatened  him  with  a  razor.   The  officer  went  down  the 
street  about  half  a  block,  stopped  defendant,  searched  him  and 
found  the  razor  in  defendant's  pocket.   Fleming  watched  the  police 
officer  make  the  arrest  and  search. 

Defendant,  81  years  of  age  and  a  barber,  testified  that 
five  months  previously,  teen-age  boys  had  vandalized  his  shop. 
He  went  to  the  school  to  get  the  principal's  cooperation  in 
contacting  the  parents.   At  the  school,  Fleming,  dressed  in  over- 
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alls,  approached,  and  defendant  testified  that  Fleming  "looked  so 

mean,  and  so  sarcastic,  you  know,  he  scared  me."   Defendant  further 

testified  that  he  took  the  razor  out  and  said  that  if  he  were 

touched,  he  would  give  Fleming  a  shave.   Fleming  and  the  other 

employee  agreed  not  to  touch  him,  and  defendant  left  the  building. 

Defendant  testified  that  when  he  was  a  block  away,  a  police  officer 

came  running  up,  arrested  and  searched  him.   Defendant  stated  that 

he  was  taking  the  razor  to  a  grinder. 

.  Defendant  initially  argues  that  the  police  officer  did  not 

have  probable  cause  to  arrest  him,  and  that  the  search  of  his 

person  was  improper.   Illinois  statute.  111. Rev. Stat.  1969,  ch.38, 

par. 107-2  provides  in  part: 

A  peace  officer  may  arrest  a  person 
when: 

*** 

(c)   He  has  reasonable  grounds  to 
believe  that  the  person  is  committing 
or  has  committed  an  offense. 

The  test  of  probable  cause  is  whether  a  reasonable  and  prudent  man 

in  possession  of  the  knowledge  v/hich  has  come  to  the  arresting 

officer  would  reasonably  believe  that  the  person  to  be  arrested 

is  guilty  of  the  crime.   People  v.  Bambulas,  42  111. 2d  419,  247 

N.E.2d  873.   The  factual  basis  for  the  arresting  officer's  belief 

need  not  be  as  persuasive  as  that  necessary  for  the  conviction  of 

defendant  for  a  crime.   People  v.  Peak,  29  111. 2d  343,  194  N.E.2d  322. 

The  police  officer  in  the  instant  case  had  probable  cause  for 
mciking  the  arrest.   The  officer  received  an  immediate  complaint  from 
a  citizen  that  he  had  been  threatened  with  a  razor,  and  the  citizen 
pointed  out  defendant  as  the  perpetrator.   These  facts  gave  the 
officer  reasonable  grounds  to  believe  that  defendant  had  committed 
an  offense,  and  to  make  a  valid  arrest. 

Since  the  arrest  was  valid,  the  police  officer  had  the  right 
to  make  a  search  of  defendant's  person  without  a  warrant  either  to 
4 protect  himself  from  attack,  or  to  discover  any  objects  which  may 
have  been  used  in  the  commission  of  the  offense.   111. Rev. Stat, 
1969,  ch.38,par.l08-l(a) (d) . 

Defendant  next  contends  that  he  was  not  proved  guilty  of 
the  charge  beyond  a  reasonable  doubt,  apparently  arguing  that  the 
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State  had  not  proved  the  requisite  intent.   The  statute.  111. Rev. 

Stat.  1969,  ch.38,par.24-l(a) 2  provides  in  part  as  follows: 

Unlawful  Use  of  Weapons. 

(a)   A  person  commits  the  offense 
of  unlawful  use  of  weapons  when  he 
knowingly: 

*** 

(2)   Carries  or  possesses  with 
intent  to  use  the  same  unlawfully 
against  another,  a  dagger,  *** 
razor,***  or  any  other  dangerous 
or  deadly  weapon  or  instrument  of 
like  character; 

The  statute.  111. Rev. Stat.  1969,  ch .38,par. 4-4 ,  defines  intent  as 

follows:   "A  person  intends  or  acts  intentionally  or  with  intent, 

to  accomplish  a  result  or  engage  in  conduct  described  by  the 

statute  defining  the  offense,  when  his  conscious  objective  or 

purpose  is  to  accomplish  that  result  or  engage  in  that  conduct." 

While  intent  must  be  proved  beyond  a  reasoneible  doubt,  it 
may  be  inferred  from  the  circumstances.   People  v.  Gooch,  70  111. 
App.2d  124,  217  N.E.2d  523.   Ordinarily  intent  must  "be  proved 
circumstantially  by  inferences  drawn  from  conduct  appraised  in  its 
factual  environment."   People  v.  Johnson,  28  111. 2d  441,  443,  192 
N.E.2d  864. 

Defendant's  intent  to  use  the  weapon  unlawfully  against 
another  was  clearly  shown  by  the  facts  and  circumstances  adduced 
at  trial.   While  brandishing  the  razor,  defendant,  without 
provocation,  twice  threatened  to  slice  the  school  engineer's 
throat.   Moreover,  these  acts  occurred  during  a  disturbance  at 
the  school  apparently  caused  by  defendant.   The  trial  court  properly 
found  that  defendant's  actions  indicated  thftt  he  intended  to  use 
the  weapon  age^^nst  Fleming,  and  we  w^ll  not>   disturb  the  court's 
judgment. 

Defen4^0t^'8  final  pontention  is  that  t|ie  complaint  was 
invalid  because^  in  signing  it,  Fleming  used  )iis  employment  address 
rather  than  J>4-S  home  address,  and  also  becapsp  the  complaint  was 
not  signed  under  oath.   This  contention  is  without  merit. 

The  law  does  not  require  that  the  complaining  witness's 
address  appear  on  the  complaint.   111. Rev. Stat.  19  69,  ch.38. 


-4-  56985 

par.  102-9.   Moreover,  under  the  circximstances ,  Fleming's  use  of 
the  school  address  on  the  complaint  is  understandable  and  proper. 
An  examination  of  the  record  does  not  support  defendant's  additional 
argument  that  the  complaint  was  not  signed  under  oath.   The 
complaint  discloses  that  Fleming's  signature  was  verified  by  a 
judge  of  the  circuit  court. 

For  the  reasons  stated,  the  judgment  of  the  circuit  court 
is  affirmed. 

Judgment  affirmed. 

McGLOON,  P.J.,  and  DEMPSEY,  J.,  concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Respondent-Appellee , 
vs. 

FRED  ANDRIESSE, 

Petitioner-Appellant . 


ABST. 


APPEAL  FROM  THE 
CIRCUIT  COURT 
OF  COOK  COUNTY. 

HONORABLE 

FRANCIS  T.  DELANEY, 

PRESIDING. 


MR.  JUSTICE  LYONS  delivered  the  opinion  of  the  court: 

The  defendant,  Fred  Andriesse,  has  appealed  from  a  dis- 
missal of  his  petition  for  post-conviction  relief.   He  contends 
that  the  court  erred  by  dismissing  the  post-conviction  petition 
and  that  he  was  inadequately  represented  by  counsel  during  the 
post-conviction  proceedings. 

The  record  discloses  that  defendant  was  indicted  in 
1968  for  the  murder  of  one  Carol  Sue  Edleman.   Defendant  retained 
private  counsel  and  thereafter  entered  a  plea  of  guilty  to  the 
charge.   Following  a  judgment  of  guilt  and  a  hearing  in  mitiga- 
tion and  aggravation,  defendant  was  sentenced  to  serve  not  less 
than  fifteen  nor  more  than  twenty-five  years  in  the  Illinois 
State  Penitentiary.   No  appeal  was  taken  from  the  judgment  and 
sentence. 

On  January  13,  1970,  defendant  filed  a  pro  se  petition  for 
post-conviction  relief  and  alleged  therein:  (1)  that  the  court 
erred  by  failing  to  conduct  a  competency  hearing  prior  to  his 
trial;  (2)  that  his  privately  retained  counsel  was  incompetent; 
and  (3)  that  he  was  not  advised  of  his  right  to  appeal.   Defendant 
also  requested  the  court  to  appoint  counsel  to  represent  him  in 
the  post-conviction  proceedings.   The  court  appointed  the  Public- 
Defender  and  the  State  moved  to  dismiss  the  petition.   On  June  2, 
1970,  a  hearing  was  held  on  the  State's  motion.   At  this  hearing, 
defense  counsel  elected  to  stand  on  the  pro  se  petition  but  the 
court,  noting  several  deficiencies  in  the  pro  se  petition. 
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directed  defense  counsel  to  visit  defendant  at  Menard  Prison  and 
then  submit  a  petition  in  proper  form.   The  hearing  was  continued 
until  June  18,  1970. 

Pursuant  to  the  court's  direction,  defense  counsel  filed 
a  supplemental  petition  for  post-conviction  relief  on  June  18, 
1970,  alleging  therein  that  defendant's  constitutional  rights  had 
been  violated  because:  (1)  he  was  denied  a  competency  hearing; 
(2)  he  v/as  denied  adequate  representation  of  counsel;  and  (3)  he 
was  denied  the  right  to  appeal.   The  State  moved  to  dismiss  the 
supplemental  petition  and  the  court  heard  argument  on  the  State's 
motion.   Thereafter,  the  court  denied  the  post-conviction  petition 
and  this  appeal  ensued. 

Defendant  initially  contends  that  the  court  erred  in  dis- 
missing the  post-conviction  petition  because  the  petition  presented 
a  sufficient  allegation  that  he  was  improperly  denied  a  competency 
hearing  prior  to  trial.   The  thrust  of  defendant's  argument  seems 
to  be  that  the  trial  court,  on  its  own  motion,  should  have  ordered 
a  competency  hearing  prior  to  trial.   The  record  discloses  that 
the  court,  on  June  20,  1968,  at  the  request  of  defense  counsel, 
entered  an  order  permitting  an  examination  of  defendant  by  the 
Behavior  Clinic.   Defendant  v/as  subsequently  examined  for  both 
sanity  and  competency  and  a  report  was  submitted  to  the  court  by 
Dr.  William  H.  Haines,  a  psychiatrist.   Dr.  Haines'  report  in- 
dicated the  following  diagnosis: 

Adult  Situational  Reaction  with  Immaturity. 
He  knows  the  nature  of  the  charge  and  is 
able  to  cooperate  with  his  oov^nsel. 

Defendant  argues  that  tj^is  diagnosis  was  sufficient  to 

have  raised  a  bona  fide  doubt  of  his  competency  and,  therefore, 

the  court  should  have  conducted  a  competency  hearing  pursuant  to 

111. Rev. Stat,  ^.967,  Ch.38,  par.lQ^-2.   Wa  4o  not  agree.   The  test 

for  incompetency,  as  set  forth  fc>y  etatuta,  111. Rev. Stat.  1967,  Ch. 

38,  par. 104-1,  is  whether  a  person  is  unable  because  of  a  mental 
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condition  to  understand  the  nature  and  purposes  of  the  proceed- 
ings against  him  or  assist  in  his  defense.   The  psychiatric 
report  expressly  states  that  defendant  was  fully  competent  under 
this  test.   No  contrary  evidence  was  introduced.   Hence  we  find 
no  abuse  of  discretion  by  the  trial  court  in  its  failure  to  con- 
duct a  competency  hearing.   See  People  v.  Bortnyak,  1968,  39  111. 
2d  545,  237  N.E.2d  451;  People  v.  Williams,  1969,  105  Ill.App.2d 
25,  245  N.E.2d  17.   V7e  note  also,  in  this  connection,  that  we 
have  carefully  considered  defendant's  additional  arguments  on 
the  issue  of  competency  and  find  them  equally  unpersuasive. 

Defendant  next  argues  that  the  court  erred  in  dismissing 
the  post-conviction  petition  because  the  petition  sufficiently 
alleged  that  he  was  denied  his  right  to  appeal.   The  record, 
however,  fails  to  support  defendant's  argument  and  indeed  dis- 
closes that  defendant  was  sufficiently  admonished  by  the  court 
concerning  his  rights  to  an  appeal  as  required  by  Supreme  Court 
Rule  605  [111. Rev. Stat.  1967,  Ch.llOA,  par. 605). 

Defendant  finally  argues  in  support  of  his  first  con- 
tention that  the  trial  judge  on  his  own  motion  should  have  excused 
himself  from  the  post-conviction  proceedings  because  it  seemed 
that  he  had  certain  knowledge,  dehors  the  record,  concerning  the 
truth  or  falsity  of  fact  allegations  in  the  post-conviction 
petition.   We  find  this  argument  unpersuasive  and,  in  addition, 
we  note  that  the  court's  sole  purpose  was  to  rule  on  the  legal 
sufficiency  of  the  post-conviction  petition  and  supporting  af- 
fidavits.  In  our  view,  the  court's  ruling  was  entirely  correct. 
Defendant  finally  contends  that  he  was  denied  effective 
representation  by  counsel  during  the  post-conviction  proceed- 
ings.  The  record,  however,  discloses  that  counsel  fully  complied 
with  the  provisions  of  Supreme  Court  Rule  651(c)  [Ill.Rev.Stat . , 
Ch.llOA,  par. 651(c)  (effective  Jan.  1,  1970)),  which  sets  out 
minimum  requirements  for  adequate  representation  by  appointed 
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counsel  in  post-conviction  proceedings.   In  addition,  counsel 
vigorously  argued  defendant's  position  in  lawyerlike  fashion  during 
the  hearing  on  the  State's  motion  to  dismiss.   We  are  entirely 
satisfied,  therefore,  that  defendant  enjoyed  adequate  and  effective 
representation  during  the  post-conviction  proceedings. 
The  judgment  is  affirmed. 

JUDGMENT  AFFIRMED. 

GOLDBERG,  P.J.  and  BURKE,  J.,  concur. 
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JULARD  CONSTRUCTION  COMPANY,  a  corporation, 

.  Plaintiff-Appellant, 
vs. 
PHILIP  THOMSEN, 

Def endant-Appallee . 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
COOK  COUNTY 


HON.  ALLEN  F.  ROSIN , 
Magistrate  Presiding, 


i3 

MR.  JUSTICE  BURMAN  delivered  the  opinion  of  the  court. 


lX/i^/0^9 


This  action  was  brought  to  recover  the  balance  due  on 
an  oral  contract  under  which  the  plaintiff,  Julard  Construction 
Company  (hereafter  referred  to  as  Julard) ,  acted  as  general  con- 
tractor on  the  construction  of  a  single  family  residence  for 
the  defendant.  Dr.  Philip  Thomsen,  on  the  basis  of  the  cost  plus 
eight  (8%)  per  cent.   The  defendant,  in  his  answer,  denied  that 
the  construction  was  completed  in  accordance  with  the  agreed 
upon  plans  and  specifications,  and  he  filed  a  counterclaim  to 
recover  damages  resulting  from  the  incomplete  and  defective 
workmanship  in  the  building.  After  a  Jsench  trial,  judgment  was 
entered  for  the  defendant  on  the  compliaint  and  for  the  counter- 
defendant  on  the  counterclaim.  The  plaintiff  appeals. 

The  testimony  and  exhibits  presented  at  trial  are  long  and 
involved  since  they  deal  with  many  qf  the  details  of  construc- 
tion. The  only  question  before  us  i«9  whether  there  was  evidence 
which,  if  believed,  warranted  t)ie  finding  of  the  trial  judge. 
We  conclude  upon  a  review  of  the  entif©  proceeding  that  we  woujd 
not  be  justified  in  reversing  tjie  judgment.  No  useful  purpose 
would  be  served  in  reciting  the  evidenoe  in  detai^.. 

It  is  4-nitta^.ly  urged  by  the  plaintiff  that  the  quality 
of  workmanship  was  not  raised  by  the  pleadings.  We  disagree. 
The  Complaint  alleged  that  the  work  under  the  oral  contract  was 
completed  in  Pecember,  1964,  and  tho  (defendant  took  occupancy  in 
November,  1964,   The  answer  denied  that  the  project  was  ever 
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completed  according  to  the  agreed  plans  and  specifications. 
In  construing  a  particular  phrase  in  a  pleading,  it  is  neces- 
sary to  look  to  the  pleadings  as  a  whole.   The  defendant,  in 
the  counterclaim  attached  to  the  answer,  alleged,  "***plaintif f 
has  failed  and  refused  and  continues  in  his  refusal  to  complete 
in  a  workmanlike  manner  repair  and/or  replace  various  phases 
of  the  construction  work  which  are  contrary  to  the  (plans  and 
specifications),"  Faulty  and  defective  work  is  not  completed 
until  the  faults  and  defects  are  cured.   The  allegation  of  in- 
completeness in  the  answer  encompassed  not  only  that  which  was 
not  done,  but  also  that  which  was  done  in  an  unworkmanlike  manner 
and  not  remedied.   The  issue  of  the  quality  of  construction  was 
thereby  raised  in  the  pleadings.  | 

The  record  reveals  that  there  was  testimony  given  by  several 
witnesses  which,  if  believed,  indicated  significant  variations 
from  the  plans  and  specifications  and  substantial  defects  and  de- 
ficiencies in  workmanship  which  still  existed  at  the  time  of  trial, 
There  was  also  evidence  of  overcharges  t 

Obviously  this  was  a  case  for  the  trier  of  the  facts. 
This  court  cannot,  and  will  not,  weigh  the  evidence.  That  was 
the  duty  of  the  trial  court  who  saw  and  pbserved  the  witnesses 
on  the  stand,  took  into  consideration  their  truthfulness,  their 
bias  and  interest  in  the  case,  and  whQ  was  in  a  superior  position 
to  understand  the  evidence  and  to  dr^w  inferences  therefrom  and 
to  evaluate  the  conflicting  testimony, 

The  finding  and  judgment  of  the  trial  court  will  not  be 
disturbed  unless  erroneous.  City  of  Waukegan  v.  Drobnickf  123 
Ill,App,2d  465,   We  have  reviewed  th©  ^record  and  cannot  say  that 
the  court's  finding  is  against  the  mar^ifpst  weight  of  the  evi- 
dence and  plainly  wrong* 

fp;r  the  foregoing  reasons  the  ju49nient  of  the  Circuit 

Court  ,|s  «»f firmed. 

AFFIRMED, 

DIERINGER,  P,  J.,  and 
ADESKO,  J,,  concur.  -2- 
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